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With this number, twelve, we reach the end 
of the first semi-annual volume, and an index 
of contents will be found appended. We de- 
sire at this time to tender our thanks to the 
patrons who have so kindly given us support 
during the initial period of our career, and to 
express the hope for the future that the 
JourNnaL will prove itself a necessary and 
reliable aid to all those engaged in the active 
management of banks, as well as to bank 
lawyers, and business men generally. 


The Canada Law Journal, published at 
Toronto, and ably edited by Mr. Henry 
O’Brien of the Toronto baz, 
number of October 16th the following : 

The tendency to specialization in legal 
practice is marked, and as the community 
increases in wealth, and the intricacy of the 
relationships brought about by advancing 
civilization is multiplied, this tendency must 
be strengthened. Its effect on legal journal- 
ism has hitherto not been marked. Among 
the recent candidates for professional recog- 
nition and subscriptions is one which gives 
attention to one department. Its name indi- 
cates its chosen field. THe Banxinc Law 
Journa is published semi-monthly at New 
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York. ‘Thomas B. Paton is the editor and 
proprietor. ‘This magazine has now reached 
its ninth number, and promises to be a valua- 
ble addition to the already somewhat long list 
of periodicals. It is carefully edited, and its 
articles are of much interest. We cordially 
welcome it as an exchange. 

Our thanks are due for this kind mention 


of the fitness of the journal to meet the 


_ wants of legal practitioners, whose practice 


runs in the line of banking law. We would 
simply like to add that the object of the 
journal is equally to meet the wants of bank 
officials themselves, that it may become a 
necessity to bankers in the active practice of 
their business. From the recognition thus 
far received, it bids fair to occupy such a 
position. 


Another case is presented in this number, 
decided by the supreme court of Wisconsin, 
to the effect that there is nothing ambiguous 
about a note reading “We promise to pay,” 
and signed “San Pedro Mining and Milling 
Company; Fred’k Kraus, President ;” but 
that it imports a liability on the part of the 
corporation alone, and is not the individual 
obligation of the president. ‘The cases on 
this subject, it will be remembered, were 
collected in No. 10 of THE Banxkinc Law 
Journat, and a further mention thereof 
made in No. 11, but the opinion of the Wis- 
consin court failed to reach us in time for 
earlier publication. 


The legislature of North Carolina, at their 
recent session, have enacted a resolution 
requesting their senators and representa- 
tives in , Congress to use all honorable 
means to secure the passage of an act so 
amending the national bank act as to enable 
the people of the state to establish state 
banks with power to issue bills. The reso- 
lution, which will be found in another part 
of the JouRNAL, recites that a law which 
would enable the state banks to issue bills 
without the payment of the ten per cent. tax, 
would materially benefit and relieve the ne- 
cessities of the people who are now suffering 
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by reason of a contraction of a currency 
that is largely insufficient for their needs. 


We close with this number the series of 
articles relating to the duties, liabilities and 
remedies of banks paying forged paper. 
This is an important branch of the law affect- 
ing banks, and we have endeavored to pre- 
sent it clearly in all its various ramifications. 
Forgeries occur in a great variety of ways, 
and the questions of right and liability grow- 
ing out of them are numerous and intricate. 
The initial article of the series, published in 
No. 3, treated of the remedy which a bank 
had torecover money paid on the forged signa- 
ture of its depositor. This was followed by 
an article in No. 5, discussing the bank’s 
remedy where the payment had been made 
on a forged indorsement, and in No. 7 was 
considered the bank’s remedy against the 
party receiving the money where payment 
was made upon a raised or altered check. 
The article in No. 9 presented the law on 
the liability of a bank to the true owner 
where it had paid money on a forged indorse- 
ment, and the concluding article of the series, 
appearing in both the last and present num- 
ber, treats of any remedy which a bank may 
have against its depositor to charge him with 
a payment made on forged paper. 


Suppose a bank official, having access to 
the securities of his bank, in order to cover 
losses incurred in speculative operations con- 
ducted through the agency of a broker, should 
abstract certain negotiable securities from 
the bank and turn them over to the broker, who 
in turn should sell them to another bank. 
At this stage of the case it is clear enough 
that the latter bank, being a dona fide trans- 
feree for value, would acquire a clear title to 
the securities. 

But now suppose that the broker, being a 
particeps criminis, with the dishonest bank 
official, and it being necessary to reobtain 
the securities for the purpose of exhibiting 
them at an audit of the securities of the first 
mentioned bank, should apply to the second 
bank, and by giving his worthless check for 
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their price, regain possession of the securities, 
and deliver them to the bank official, who 
should replace them among the securities of 
his bank, the latter being entirely unaware of 
the theft or fraud—who, upon the facts com- 
ing to light, will be entitled thereto, the first 
or the second bank ? 

This is the interesting question, which has 
recently been considered by the English 
Court of Appeal in the case of Zhe London 
and County Banking Company v. The London - 
and River Plate Bank, reported in full in the 
issue of the Law Times of September 14, 
1889, the second bank suing the first bank to 
recover the securities. Lord Esher, M. R., 
and Lindley, L. J., both wrote opinions on 
the question and the conclusion is reached 
that the first bank is entitled to retain the se- 
curities. Lindley, J., observed that it was re- 
markable that the question should be so free 
from all direct authority as it in fact was, 
saying: “The question has not apparently 
ever called for decision before. It is abso- 
lutely new, and must be decided on principle.” 

It was conceded that the property in the 
securities had passed to the second bank, and 
that the mere fact that they were back in the 
possession of the first bank was not, of itself, 
sufficient to entitle the latter to hold them; 
but that in order so to do, the first bank must 
go further and show that it had given value 
for the securities. Whether the first bank 
had so given value when it regained the se- 
curities was the turning point of the case, 
and the members of the court agree that 
value had been given. They hold that the ; 
first bank had a right of action against the 
dishonest official for the conversion of its 
property; and when that property was re- 
stored, it lost that right of action. ‘That in 
the opinion of the court was value moving 
from the first bank sufficient to protect it in 
its title to the securities. 

The point was urged that the first bank 
being ignorant that the bonds had ever been 
removed from its possession, did not in fact 
accept the securities when they were restored, 
in discharge of the obligation of the bank 
official ; but Lindley, J., meets this with the 
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assertion that acceptance must be presumed 
in the absence of evidence to the contrary, 
supporting his view by authority, and remark- 


ing that “a man may be fairly presumed to 
assent to that to which he in all probability 
would assentif the opportunity of assenting 
were given him.” 

Another point was raised on the part of the 
second bank that it was induced to part with 
the securities by fraud, and it was therefore 
entitled to disaffirm the transaction by which 
they were handed back. Lord Esher dis- 
poses of this by holding that even assuming 
that the second bank had a right to disaffirm 
the transaction, it could not reclaim the se- 
curities in the hands of a dona fide holder 
who had given value for them. 

The doctrine announced in this case that 
the release of a right of action under the 
circumstances disclosed, is sufficient value to 
give a bona fide holder a clear title to nego- 
tiable securities obtained by fraud from the 
real owner, is certainly very close sailing. 
Most assuredly it. would not be upheld in 
those jurisdictions which announce that an 
antecedent debt does not constitute a trans- 
feree aholder for value, for such a right of 
action would certainly not come under the 
category of a new consideration moving 
from the transferee, it being rather in the 
nature of a debt or consideration previously 
existing. And in those jurisdictions where 
an antecedent debt is a sufficient considera- 
tion to constitute a purchaser a holder for 
value, when it is considered that the loss and 
replacement of the bonds were unknown to 
the first bank, and that it would still have its 
right of action against the embezzler, were 
the bonds adjudged the property of the 
claiming bank, the doctrine that the first 
named bank acquired the paper for a valua- 
ble consideration would seem to stand upon 
a very slender footing. 
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REMEDY OF BANK AGAINST 
DRAWER UPON PAYMENT OF 
FORGED CHECK. 


Concluded from last number. 


The first portion of this article, written by the 
editor and published in the last number, discussed 
the following subjects : 

The general rule ; liability of drawer where 
check negligently drawn; circumstances insufficient 
to charge drawer by reason of carelessness; drawer 
not liable for carelessly leaving check book 
around ; payment to party of same name as payee; 
where bank can charge payment to drawer, al- 
though indorsement forged ; and the rule as to 
payment on forged indorsement in England. 


Where Drawer Issues Paper with Forgery 
upon It.—While the general rule between 
bank and drawer where money has been paid 
by the bank upon a forged signature, a forged 
indorsement, or a raised check, is, as previ- 
ously shown, to place the loss upon the bank 
because its act in making the payment has 
been without authority, an exception will ex- 
ist in those cases where the drawer issues 
the paper with the forgery upon it. In such 
cases he, of course, would be estopped from 
denying its genuineness, and would be charge- 
able with the amount. 

Thus in Coggill v. American Exchange 
Bank, 1 N. Y., 113, one of two partners 
drew in the name of his firm a bill upon the 
plaintiff, payable to the order of B., and hav- 
ing forged the name of B. as indorser.upon the 
bill, presented it to the Bank of Central New 
York, had it discounted in the regular course 
of business, and applied the proceeds to his 
private use. The cashier of the bank in- 
dorsed the bill and transmitted it to the de- 
fendants for collection, and plaintiff accepted 
and paid it to the defendants. After discov- 
ering that the payee’s indorsement was 
forged the plaintiff sought to recover back 
the money so paid. 

‘The court held that the action could not 
be maintained for the reason that the plain- 
tiff would have the right to charge the amount 
against the funds of the drawers in his hands, 
or if there were none, to maintain an action 
against them for money paid to their use; 
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and the drawers would be estopped from 
controverting the genuineness of the indorse- 
ment. 

Also, in Hortsman v. Henshaw, 11 How. 
(U. S.), 177, a bill of exchange bearing a 
forged indorsement of the payees’ names was 
put in circulation by the drawers, and pur- 
chased in the market by a dona fide holder, 
who presented and received payment from 
the drawee. ‘The drawers subsequently 
failed, and the drawee discovering the forgery, 
sought to recover back the amount from the 
holder. The supreme court held that the 
drawee could not recover the amount from 
the holder, as it was a case where the drawers 
were undoubtedly liable to the acceptor, 
Taney, C. J., saying that the drawers, by put- 
ting the bill in circulation with the payees’ 
names indorsed upon it “must be understood 
as affirming that the indorsement is in the 
handwriting of the payees or written by their 
authority.” 

And in Meacher v. Fort, 3 Hill (S. C.), 
227 (the case of a promissory note), the 
maker of the note, who had forged the 
payee’s name thereon, and then put it in cir- 
culation, was held liable on the note at the 
suit of a dona fide holder, and estopped to 
deny that the indorsement of the payee was 
not genuine. 


Also, in the English case of Beeman v. 
Duck, 11 Mees & W., 251 (1843), it was held 
that an acceptor of a bill, whereon the 
names of the drawers and indorser were 
forgeries, who negotiated it with knowledge 
of the forgery, was estopped to deny the in- 
dorsement, as well as the drawing ; but if the 
acceptor accepted the bill in igre’ 
the forgery, he would be estopped to deny 
the signature of the drawer only, and not the 
indorsement, although in the same handwrit- 
ing. 

Payment of Check Payable to Fictitious 
Payee.—Likewise if a depositor should draw 
his check payable to the order of a fictitious 
person, and indorse or cause to be indorsed 
the name of such payee thereon, and nego- 
tiate it, the bank paying the check in good 
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faith could charge the payment to the check 
drawer. 

In the recent case of Vagliano v. Bank of 
England, reported in 1 BANKING Law Jour- 
NAL, p. 186, a depositor had accepted, paya- 
ble at his banker’s, certain forged bills where- 
in the forger had inserted the name of a real 
and known firm as payees. After the ac- 
ceptance, the confidential clerk of the de- 
positor forged the name of the payees to the 
indorsement and obtained the money from 
the bank. ‘The bank, in an action by the de- 
positor against it, sought to establish that the 
payees were fictitious and that the bill should 
be treated as payable to bearer; but the 
English court of appeals held that the payees 
were not fictitious but real. ‘The case was 
the ordinary one, therefore, of a bank paying 
on a forged indorsement, which payment, 
being without authority, it could not charge 
to its depositor. 

Had the payment been made on the de- 
positor’s check, the bank would have been 
exonerated under section 60 of the English 
Bills of Exchange Act, previously cited in 
this article, which protects a payment by a 
banker on a forged indorsement and allows 
him to charge the amount against his deposi- 
tor, where the indorsement on the check pur- 
ports to be that of the payee. In the pres- 
ent case, however, the paper paid was not the 
check, but the acceptance of the depositor, 
and it is therefore to be implied from this 
decision that the protection accorded by the 
section to the bank in paying checks on 
forged indorsements does not extend to the 
acceptances of a depositor payable at the 
banking house. 

While holding that the payees on the bills 
in question were real and not fictitious, the 
court, nevertheless, argued the question of 
liability from the opposite standpoint, and 
assuming their fictitious character, it reached 
the conclusion that as the acceptor had no 
knowledge of the fiction, he could not be 
held liable in any event, declaring that the 
rule that a party accepting paper payable to 
a fictitious person was liable thereon to a 
bona fide holder as though the! paper was pay- 
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able to bearer, only extended to those cases 
where the acceptor had knowledge of the fic- 
titious character of the payee. 

This is undoubtedly the English rule, but 
it has not yet received universal sanction in 
this country, and the question is debatable 
whether an acceptor should not be held 
equally liable to a dona fide holder as upon a 
bill payable to bearer, whether the accept- 
ance was with or without knowledge of the 
fictitious character of the payee. 

Subsequent Ratification or Acknowledg- 
ment of Forged Signature.—lf, after the 
issue of a check with a forged signature upon 
it, the check should be shown to the drawer, 
and he, with knowledge of the forgery, 
should assert that the signature was all 
right, and on the faith of his acknow- 
ledgment the check should be negotiated by 
the holder, and paid by the bank, the latter’s 
right to charge the payment to the depositor 
would be unquestioned. ‘The drawer insuch 


a case would be estopped to question the 


forgery. Woodruff v. Robinson, 33 Md. 
146, 159; Wellingtonv. Jackson, 121 Mass., 
157. 

And the same rule of estoppel would pro- 
bably be applied where the bank, before pay- 
ment submitted the forged check to the drawer 
for his inspection, and the latter, without know- 
ledge of the forgery, and under a mistaken 
belief of the genuineness of the'signature, said 
that it was all right, and thus misledjthe bank 
to its injury. 

But where, after payment by the bank 
upon a forged signature, it]submits the check 
to the drawer and asks for his opinion as to 
the genuineness of the signature, and the 
drawer, believing it to be genuine, so states, 
the rule has been announced that the answer 
so made will not afterwards prevent the 
drawer from showing that the signature was a 
forgery. Weisser v. Denison, 6 Seld, 68; 
Salem Bank v. Gloucester Bank. 17 Mass. 1. 

The ground of this rule is that the loss 
having already occurred, the answer of the 
depositor in no way affects the position of 
the bank or increases its loss. But should 
the bank, after payment, submit the paper 
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to the depositor, stating its doubts as to the 
genuineness of the signature, and that it 
would be able, if a forgery, to obtain redress, 
and ask information on the point, the mis- 
taken answer of the depositor as to the 
genuineness of the signature whereby the 
bank would be misled to its prejudice would 
undoubtedly in such case be held to estop 
the depositor from afterwards questioning 
the genuineness of the signature. 

Right to Charge Depositor With Original 
A mount,—Where a check, after its issue by 
the drawer, has been fraudulently altered by 
increasing the amount, and the bank has paid 
the increased amount to the holder, it has 
been held that the bank has a right to hold 


‘the altered check for its correct amount as 


against the depositor. Ma// v. Fuller, 5 B. 
& C., 750; Susquehanna Bank y. Loomis, 
85 N. Y., 207; Reddington v. Woods, 45 
Cal., 406. 

But in a New York case this rule is said to 
be based on the ground that the check, before 
alteration, had received legal inception upon 
its delivery to a holder for value, which con- 
ferred authority upon the bank to pay the 
true amount, and that it would not apply toa 
case where the alteration had occurred before 
the check had taken effect as a valid and 
complete legal instrument, for in the latter 
case the possibility that the instrument could 
ever become a legal liability would be de- 
stroyed by the fraudulent alteration. Craw- 
ford v. Westside Bank, 100 N. Y., 50. 

Duty of Depositor in Matter of Examina- 
tion of Pass-book and Vouchers.—An exam- 
ination of the authorities on this question 
shows a gradual veering around from the 
early view that a depositor owed the bank no 
duty which required him to examine his pass- 
book and vouchers with a view of detecting 
forgeries, to the more recent rule that the de- 
positor is under an obligation or duty in the 
matter, viz., to exercise ordinary care and di- 
ligence in the examination, and what will 
constitute ordinary care is to be determined 
from the circumstances of the particular case. 
In early cases the view was taken that the 
balancing of the bank book and return of 
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checks were for the protection of the de- 
positor and not of the bank, and it being no 
part of the duty of the depositor to examine 
returned checks, his failure so to do was not 
such negligence as to render him liable. But 
this narrow. view has been extended by later 
cases, so that the writing up of the pass-book 
and its return with paid checks imports a re- 
quest on the part of the bank to the depositor 
to be informed if the account is correct, and 
imposes upon the latter the duty of exercising 
ordinary care and diligence in complying 
with the request. 

A case in which the old rule was an- 
nounced is Weisser v. Denison, 10 N. Y., 
69. There the signature to certain checks 
was forged by a confidential clerk of the de- 
positor. ‘The checks were paid by the bank, 
charged to the depositor in his pass-book, 
the book balanced, and with the forged 
vouchers, among others, returned to the 
clerk, who examined the account at the re- 
quest of the principal, reported it correct, and 
the principal did not discover the forgeries 
until several months afterwards, when he im- 
mediately made them known to the bank. 
The court held in an action to recover the 
balance of the deposit that the bank could 
not retain the amount of the forged checks. 
Allen, J., said: 

“The most that can be claimed is that the 
writing up of the bank book, debiting in it 
the forged checks and returning the book 
with the vouchers, was the statement of an ac- 
count with the bank, and that Weisser (the 
depositor), by retaining the account after a 
reasonable time for its examination had 
elapsed, without objection, must be deemed 
to have acquiesced in it and admitted it to 
be correct, and is equally bound by it as by 
an account stated ;” but, conceding this, he 
showed that such an account was not conclu- 
sive, but merely prima facie evidence of the 
dealings between the parties, and could be 
—* by proof of fraud, error or mis- 

2. 


Jounson, J., in the same case said: “He 
(the depositor) had a right to assume that the 
bank had discharged its own duty to itself (if, 
indeed, he was bound to make any assump- 
tion upon the subject), and was not bound to 
conceive it possible that the bank had charged 
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him with money which had not been paid 
upon his order. He was under no contract 
with the bank to examine with diligence his 
returned checks and bank book. In contem- 
plation of law the book was balanced, and 
the checks returned for his protection, not 
for theirs, and when he failed to examine it, 
the whole consequence was that the burden 
of proof was shifted. He became bound to 
show that the account was wrongly stated. 
This right he preserved so long as his claim 
was not barred by the statute of limitations.” 

Another case in which the old rule is an- 
nounced is Manufacturers’ National Bank 
v. Barnes, 65 Ill., 69 (1872), where a depos- 
itor during his absence deposited a power of 
attorney with his banker, authorizing his clerk 
to draw checks in his name for fifteen days. 
After his return and the expiration of the 
power of attorney, the clerk continued to 
draw checks without the knowledge of the 
depositor, a part of the proceeds of which he 
applied to his own use. ‘The court held that 
the bank was liable to the depositor for the 
moneys paid on such checks which the clerk 
had misapplied, and that the failure of the 
depositor to examine the returned checks, 
and the bank book which had been written 
up, and showed their payment, would not 
charge him with the loss; the court following 
the decision in Weisser v. Denison, supra, 
and saying : 


“The bank was guilty of great negligence 
in paying checks of the clerk drawn after that 
period, and cannot be excused merely be- 
cause the plaintiff failed to examine the re- 
turned checks, which he had a right to pre- 
sume had been drawn by himself alone.” 


In Welsh v. German-American Bank, 73 
N. Y., 424 (1878), the bank paid a check on 
a forged indorsement of the payee’s name. 
The bank claimed that plaintiff was precluded 
from disputing its right to charge the check 
against his account for the reason that he was 
debited in his pass-book with the checks, and 
that the checks with other vouchers were re- 
turned to him by the bank upon the monthly 
writing up of the account, and were re- 
tained without objection. 

The court quoted the rule in Weisser v. 
Denison, supra, that the depositor owed no 
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duty to the bank which required him to ex- 
amine his pass-book or vouchers, with a view 
to a detection of forgeries in his name, and 
said that the present case was controlled by 
the case cited, and that it presented “no 
distinction in circumstances favorable to the 
defendant here. In this case, the forgery 
being of an indorsement, the examination by 
the plaintiff of the pass-book and vouchers 
alone would not have disclosed the fraud. 
The debits in the bank book and the checks 
to Johnson (the payee), corresponding with 
them, he would expect to find. If he had 
gone further and compared the checks with 
Johnson’s account on his books, the fraud 
would have been detected, and probably by 
this means only.” 

In Michigan the following case occurred: 
A depositor had been in the habit of drawing 
out all his money shortly after he deposited 
it. He stopped dealing with the bank and 
three years after he was rotified that he 
had a balance of fifty dollars on deposit not 
drawn out. He at once drew this out, and 
had no further communication with the bank 
until two years later, when after neglecting 
to present his book for balancing, or to with- 
draw his checks, he went to the bank, and 
got his checks included in the entries in the 
bank’s book for seven years back, returned, 
and the book written up. He then brought 
suit against the bank to recover a balance he 
claimed on deposit by reason of certain of 
the checks returned having been signed in 
his name without his authority. ‘There was 
some testimony which showed that he had 
authorized a third party to sign checks in his 
name on certain occasions, though the de- 
positor denied this. ‘The evidence was con- 
flicting. 

The court held that when the depositor 
was notified of the balance of fifty dollars 
remaining, and making no objection or in- 
quiry, drew out the admitted balance, and for 
nearly two years never interfered further, it 
presented a very strong case of acquiescence 
in an account stated ; and without consider- 
ing whether under such circumstances of 
acquiescence and delay, the depositor would 
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be absolutely estopped from denying it, the 
court held that the burden of proof was upon 
him to impeach the account, which the evi- 
dence was insufficient to do. 

In the foregoing cases decided by the 
courts of New York and Illinois, the old rule 
of non-obligation of the depositor to ex- 
amine returned checks and pass-book, and 
non-liability for omission so to do, was recog- 
nized without qualification. In the Michi- 


gan case, last cited, the question whether 
acquiescence and delay would estop the de- 
positor was passed over, and the case decided 
against him on the ground that ‘in any event 
he had not produced sufficient evidence to 
impeach the account. 


We now come to a later case in New York 
where the early view taken by the court of 
appeals in that state is materially modified, 
and language is used to the effect that 
some duty is devolved upon the depositor in 
the matter. Frank v. Chemical National 
Bank, 84 N. Y. 209. 

In that case the bank had paid certain 
checks bearing forged signatures of the de- 
positor, and sought to charge the latter with 
the amount because of his failure to examine 
the account. 


‘The court said: “It is strenuously con- 
tended by the learned counsel for the defend- 
ant that where, as in this case, a pass-book is 
kept which is balanced from time to time, 
and returned to the depositor with the vouch- 
ers for the charges made by the bank, in- 
cluding forged checks, the latter is under a 
duty to the bank to examine the account and 
vouchers with a view to ascertain whether the 
account is correct. It does not seem to be 
unreasonable, in view of the course of busi- 
ness and the custom of banks to surrender 
their vouchers on the periodical writing up 
of the accounts of depositors, to exact from 
the latter some attention to the account 
when it is made up, or to hold that the neg- 
ligent omission of all examination may, when 
injury has resulted to the bank, which it would 
not have suffered if such examination had 
been made and the bank had received timely 
notice of the .objections, preclude the de- 
positor from afterwards questioning its cor- 
rectness. But where forged checks have been 
paid and charged in account and returned to 
the depositor, he is under no duty to the bank 
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so to conduct the examination that it will 
necessarily lead to the discovery of the fraud. 
If he examines the vouchers personally and 
is himself deceived by the skillful character 
of the forgery, his omission to discover it will 
not shift upon him the loss which in the first 
instance is the loss of the bank. Banks are 
bound to know the signatures of their cus- 
tomers, and they pay checks purporting to be 
drawn by them at their peril. If the bank 
pays forged checks it commits the first fault. 
It cannot visit the consequences upon the 
innocent depositor who after the fact is also 
deceived by the simulated paper. So if the 
depositor in the ordinary course of business 
commits the examination of the bank account 
and vouchers to clerks or agents, and they 
fail to discover checks which are forged, the 
duty ‘of the depositor to the bank is dis- 
charged, although the principal, if he had 
made the examination personally, would have 
detected them. ‘The alleged duty at most 
only requires the depositor to use ordinary 
care; and if this is exercised, whether by 
himself or his agents, the bank cannot justly 
complain, although the forgeries are not dis- 
covered until it is too late to retrieve its posi- 
tion or make reclamation from the forger.” 

The decision in the case, under the cir- 
cumstances, was in favor of the depositor 
and against the bank, but the language of 
the court makes apparent the extent of the 
deviation from the view taken by the same 
tribunal at an earlier period in its history. 
Then, no duty whatever was devolved upon 
the depositor to examine returned checks 
and pass-book. Now, it does not seem un- 
reasonable to exact from the depositor some 
attention to the account when it is made up, 
or to hold that the negligent omission of all 
examination may, when injury has resulted 
to the bank, preclude the depositor from 
afterwards questioning its correctness; and 
the court particularizes the degree of atten- 
tion which the depositor, or his clerk, would 
be required to give. 

In Massachusetts the nature and extent of 
the depositor’s duty in the matter of examin- 
ing returned checks and pass-book is shown 
by the case of Dana v. National Bank of the 
Republic, 132 Mass., 156 (Jan. 1882). 

There, depositors in a bank drew their 
check upon the bank for a certain amount 
payable to the order of a person named. 
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The clerk of the depositors erased the name 
of the payee and obtained the money on the 
check from the bank. On the first of, the 
following month the bank returned this check 
among others to the depositors, and sent them 
a monthly statement which included this 
check as paid; and after another monthly 
statement the depositors drew from the bank 
the balance remaining according to these 
statements and made no objection to the 
payment of the check in question until 
twenty-three months after such payment. 
The court held in an action by the depositors 
against the bank to recover the amount of 
the check that the defendant was not entitled 
to a ruling as matter of law, thatif the plaintiffs 
did not, after a reasonable opportunity to 
examine the checks returned, object to the 
payment of the check in question, they would 
be presumed to have ratified it; but that the 
evidence in respect to the monthly statements 
and other evidence bearing upon them, should 
have been submitted to the jury upon the 
question of implied ratification of payment. 
The court said: “The plaintiffs owed to 
the defendant the duty of exercising due 
diligence to give it information that the pay- 
ment was unauthorized ; and this included 
not only due diligence in giving notice after 
knowledge of the forgery, but also due dili- 
gence in discovering it. If the plaintiffsknew 
of the mistake, or if they had that notice of 
it which consists in knowledge of facts which 
by the exercise of due care and diligence will 
disclose it, they failed in their duty; and 
adoption of the check and ratification of the 
payment will be implied. They cannot now 
require the defendant to correct the mistake 
to its injury, from which it might have pro- 
tected itself but for the negligence of the plain- 
tiffs. Whether the plaintiffs were required 
in the exercise of due diligence to read the 
monthly statements, or to examine the checks, 
and how careful an examination they were 
bound to make, and what inferences are to 
be drawn, depend upon the nature and course 
of dealing between the parties, and the par- 
ticular circumstances under which the state- 
ments and checks were delivered to them.” 
In Maryland, in Hardy v. Chesapeake Bank 
51 Md., 562 (1879), a case where the signa- 
ture of a depositor had been forged by a 
confidential clerk to certain checks paid by 
the bank, and the checks charged to his 
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account, the court announced the general 
rule as follows : 


“There is a duty owing from the customer 
to the bank to act with that ordinary care and 
diligence that prudent business men generally 
bestow in such cases in the examination and 
comparison of the debits and credits con- 
tained in his bank or pass book, in order to 
detect any errors therein. More than this 
under ordinary circumstances could not be 
required.” 


And the Supreme Court of the United 
States in the recent case of Leather Manu- 
facturers Bankv. Morgan, decided in 1885, 
117 U.S. 96, present a full and exhaustive 
consideration of the question. ‘There the 
action was by a depositor against the bank to 
recover an alleged balance of account which 
the latter had paid on certain altered checks. 
The Federal Circuit Court, when the case 
was before it, proceeded upon the ground 
that the depositor was under no duty what- 
ever to the bank to examine his pass book 
and the vouchers returned with it in order to 
ascertain whether his account was correctly 


kept, and instructed the juty to find for the 


depositor. The Supreme Court of the 
United States controverted this view, re- 
versed the decision, and sent the case back 
for a new trial, saying that as under the evi- 
dence there was fair ground for controversy 
as to whether the officers of the bank exer- 
cised due caution before paying the altered 
checks, on the one hand, and whether the 
depositor omitted, to the injury of the bank, 
to do what ordinary care and prudence re- 
quired of him, on the other, it was not proper 
to withdraw the case from the jury. The 
court states very fully the law governing the 
subject. Speaking first of the object of a 
pass book it says: 

“While it is true that the relation of a 
bank and its depositor is one simply of 
debtor and creditor, and that the depositor is 
not chargeable with any payments except 
such as are made in conformity with his 
orders, it is within common knowledge that 
the object of a pass book is to inform the 
depositor from time to time of the condition 
of his account as it appears upon the books 
of the bank. It not only enables him to dis- 
cover errors to his prejudice, but it supplies 
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evidence in his favor in the event of litig- 
ation or dispute with the bank. In this way 
it operates to protect him against the care- 
lessness or fraud of the bank. ‘The sending 
of his pass book to be written up and re- 
turned with the vouchers is therefore, in 
effect, a demand to know what the bank 
claims to be the state of his account, and the 
return of the book with the vouchers is the 
answer to that demand, and in effect imports 
a request by the bank that the depositor will, 
in proper time, examine the account so 
rendered, and cither sanction or repudiate 
it.” 

The court then goes on to say that “ with- 
out impugning the general rule that an 
account rendered which has become an 
account stated is open to correction for mis- 
take or fraud, other principles come into 
operation where a party to a stated account, 
who is under a duty, from the usages of 
business or otherwise, to examine it within a 
reasonable time, and after having an oppor- 
tunity to do so, and give timely notice of his 
objections thereto, neglects altogether to make 
such examination himself or to have it made 
in good faith by another for him, by reason of 
which negligence the other party, relying 
upon the account as having been acquiesced 
in or approved, has failed to take such steps 
for his protection which he could and would 
have taken had such notice been given. In 
other words, parties to a stated account may 
be estopped by their conduct from question- 
ing its conclusiveness. The court then en- 
tered into an examination of a great variety 
of cases where the doctrine of estoppel by 
conduct has been defined and applied, and 
then announced the following rules of duty 
and liability of both bank and depositor. 

“Tn their relations with depositors banks 
are held,as they ought to be, to rigid respon- 
sibility. But the principles governing those 
relations ought not to be so extended as to 
invite or encourage such negligence by de- 
positors in the examination of their bank ac- 
counts as is inconsistent with the relations of 
the parties or with those established rules and 
usages sanctioned by business men of ordin- 
ary prudence and sagacity, which are, or 
ought to be, known to depositors. We must 
not be understood as holding that the exam- 
ination by the depositor of his account must 











be so close and thorough as to exclude the 
possibility of any error whatever being over- 
looked by him. Nor do we mean to hold 
that the depositor is wanting in proper care 
when he imposes upon some competent per- 
son the duty of making that examination, and 
of giving timely notice to the bank of objec- 
tions to the account. If the examination is 
made by such an agent or clerk in good faith 
and with ordinary diligence, and due notice 
given of any error in the account, the de- 
positor discharges his duty to the bank. But 
when, as in this case, the agent commits the 
forgeries which misled the bank and injured 
the depositor, and therefore has an interest 
in concealing the facts, the principal occupies 
no better position than he would have done 
had no one been designated by him to make 
the required examination, without at least 
showing that he exercised reasonable dilig- 
ence in supervising the conduct of the agent 
while the latter was discharging the trust com- 
mitted to him. _In the absence of such sup- 
ervision, the mere designation of an agent to 
discharge a duty resting primarily upon the 
principal, cannot be deemed the equivalent 
of performance by the latter. 

“While no rule can be laid down that will 
cover every transaction between the bank and 
its depositor, it is sufficient to say that the 
latter’s duty is discharged when he exercises 
such diligence as is required by the circum- 
stances of the particular case, including the 
relation of the parties and the established or 
known usages of the banking business.” 

Further, the court says: “ Of course if the 
defendant's officers, before paying the altered 
checks, could, by proper care and skill, have 
detected the forgeries, then it cannot receive 
a credit for the amount of those checks, even 
if the depositor omitted all examination of 
his account. But if, by such care and skill 
they could not have discovered the forgeries, 
then the only person unconnected with the 
forgeries, who had the means of detect- 
ing them was Cooper (the depositor), him 
self.” 

Briefly recapitulating the rules announced 


in the cases cited, we have: 

1. The early rule that a depositor owes 
the bank no duty to examine his pass-book 
and returned checks, to detect errors or for- 
geries, and is not chargeable with a loss aris- 
ing from his failure soto do. So held in 
New York and Illinois. 

2. The later view in New York that a de- 
positor owes some attention to the account 
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when made up, although he is under no duty 
so to conduct the examination that it will 
necessarily lead to the discovery of the fraud. 
If he examines the vouchers personally and 
is himself deceived, he will not be responsi- 
ble, or if he commits the examination to 
clerks or agents, who fail to discover the for- 
gery, his duty is discharged, although if 
made personally by the depositor it would 
have been detected; and that his duty is dis- 
charged by the exercise of ordinary care. 

3. ‘The Massachusetts doctrine, that the 
depositor owes his banker the duty of exer- 
cising due diligence in discovering and giv- 
ing notice of a forgery; and whether the de- 
positor is required, in the exercise of due 
diligence, to read monthly statements, or ex- 
amine returned checks, and how careful an 
examination he is bound to make, and what 
inferences are to be drawn, are questions to 
be determined by a jury and depend upon 
the nature and course of dealing between the 
parties, and the particular circumstances under 
which the statements and checksare delivered 
to him. 

4. In Maryland the depositor is required 
to act with the ordinary care and diligence 
that prudent business men generally bestow 
in such cases in the examination and com- 
parison of the debits and. credits contained 
in the pass-book. 

5. And the Supreme Court of the United 
States hold that the depositor must exercise 
that ordinary diligence in the examination 
which is consistent with the established rules 
and usages sanctioned by business men of 
ordinary prudence and sagacity ; that the ex- 
amination is not required to be so thorough 
as to exclude the possibility of error; that 
the depositor may devolve upon a competent 
clerk or agent the duty of making the exam- 
ination, and of giving timely notice of objec- 
tions, and if the agent, in good faith and with 
ordinary diligence, makes the examination 
and gives notice, the depositor’s duty is dis- 
charged; but if the agent is himself the 
wrongdoer, the depositor delegating the ex- 
amination to him occupies no better position 
than he would if no one had been designated, 
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unless he can show that he exercised reason- 
able diligence in supervising the conduct of 
the agent in making the examination ; and, 
in general, the depositor’s duty is discharged 
when he exercises such diligence as is re- 
quired by the circumstances of the particular 
case, including the relation of the parties, 
and the established or known usages of the 
banking business. Further, the rule of dili- 
gence only applies where the bank could 
not, by proper care and skill before paying 
the depositor’s check, discover the forgery ; 
for otherwise he would not be chargeable, 
even though he omitted all examination of 
the account. 

The foregoing review of the cases shows 
that the rule which has come to be recognized 
by the courts governing the depositor’s duty 
in the matter of examining returned checks 
and pass-book, is that he must exercise or- 
dinary care and diligence in the matter of 
the examination, the character and degree of 
which must be determined by the circum- 
stances of the particular case, in view of the 
established usages relating to the banking 
business. 

In Georgia, in a case decided by the 
supreme court in 1888, Atlanta National 
Bank v Burke, the bank had paid a check 
upon the forged indorsement of the payee’s 
name, and sought to hold the depositor liable 
for the amount, on the ground that the latter 
had failed for three years to examine the 
account and detect the forgery. ‘The court 
said : 

“Tt is insisted on the part of the bark 
that, inasmuch as the bank had made up the 
account of Burke (the depositor) with the 
bank, and returned to him the book contain- 
ing that account showing the payment of 
this amount of money to Knapp, which book 
was retained by Burke for three years before 
any complaint was made by him, the bank 
was not put upon due notice of any forged 
indorsement, and that this was such laches 
on the part of Burke as relieved the bank of 
liability to him. We think, however, that the 
fact that the bank reported to Burke in this 
account that the check was paid to Mrs. 
Knapp, the payee, relieved Burke from any 
diligence whatever. He was then under no 

obligation to look to see whether the check 
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was paid upon a forged indorsement or not. 
He had a right to accept this statement of 
the bank as true, and to rest upon it. The 
bank in its statement deceived him, and there 
was nothing in the account to put him on 
notice that there was a forged indorsement. 
On this point the counsel for the bank cites 
the case of Bank v. Morgan, 117 U.S. 96. 
That, however, is a different case from this. 
In that case the check drawn by the depositor 
had been raised in amount, the check as ori- 
ginally drawn had been changed by forgery ; 
hence, when the check was returned to the 
drawer, it was in his power to ascertain, by 
looking at the check, that it was a forgery. 
It was not the case of a forged indorsement, 
where he had a right to rely upon the state- 
ment of the bank that the money was paid as 
he had directed it paid. In the case cited, 
the depositor might have discovered the for- 
gery upon looking at the check, and he ought 
to have looked into it within a reasonable 
time, and, if it was a forgery, ought to have 
notified the bank, so that the bank could 
have taken steps to protect itself.” 


This case brings up the question of what 
duty, if any, is devolved upon the depositor 
in the matter of examination where the for- 
gery is not of the signature or amount, 
but of the indorsement of a check. 
In the first two cases, the forgery would 
be easily detected by the depositor, as 
in both cases there would be a discrepancy 
in his balance. In the third instance, how- 
ever, where the payee’s or some other indorse- 
ment has been forged, there would be no dis- 
crepancy in amount which would carry notice 
of the fraud. Will such a case, therefore, 
constitute an exception to the rule requiring 
the exercise of ordinary diligence in the ex- 
amination of the account? ‘The Georgia 
court, in the case last cited, so hold, viz., 
that where the payee’s indorsement is forged, 
the depositor is under no duty or obligation 
to examine the returned check, as the return 
of the check by the bank and its statement 
in account that the amount has been paid to 
the payee, can be accepted by the depositor 
as true, and will relieve him from any dili- 
gence whatever in making an examination. 

We think the better view, however, would 
be to apply the rule requiring the exercise 
of ordinary care and diligence in all cases, 
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whether of forged indorsements or otherwise, 
the particular circumstances of the case 
being taken into consideration in determining. 
whether such diligence had been exercised. 
Although there is no such presumption, the 
depositor might be acquainted with the 
payee’s handwriting and an examination 
of the returned check might then dis- 
close the forgery ; or there might be other 
marks or indications on the check which 
would arouse his suspicions and lead toa de- 
tection of the fraud. 


LEGAL DECISIONS. 





DRAFT—PAYMENT ON FORGED IN- 
DORSEMENT—RIGHT OF RECOV- 
ERY—TIME OF DISCOVERY AND 
NOTICE OF FORGERY. 





United States District Court, N. D., New 
York, July 5, 1889. 


UNITED STATES v. ONONDAGA County Sav- 
INGS BANK. 


1. False vouchers, purporting to be signed by W. (who was 
then dead), and fraudulent affidavits and proofs in due 
form were presented to a pension agent of the United 
States, and he drewtwo drafts on the treasury in favor of 
W., the drafts having a notice on the back that the 
‘* payee’s indorsement on this check must correspond with 
signature to the voucher for which the check was given.” 
The drafts, with forged indorsements of W.’s name, were 
in good faith cashed by defendant, and by it indorsed and 
paid by plaintiff, the United States. Two years later 
plaintiff discovered the fraud. and within three days noti- 
fied defendant, with a demand for the amount of the 
drafts, but refused to return the drafts to defendant when 


Paid. 

Held, That plaintiff could recover the amount. 

2. Plaintiff was not chargeable with negiigence in not discov- 
ering the fraud immediately, nor in failing to discover the 
death of W. prior to issuing the vouchers and drafts. 

3. There was no implied assertion, in the act of issuing the 
drafts, that the payee was living. 

4- The notice on the back of the drafts did not change the 
legal character of defendant's indorsement. 

5. Plaintiff was under no legal obligation to return the 
drafts to defendant on an cficr of payment thereof by the 
latter. 


At Law. On motion for new trial. 

This is an action to recover money paid by 
plaintiff to defendants. under a mistake of 
fact. On the 25th of July, 1882, a pension 
certificate was issued to Alma Wood, as 
mother of Elias A. Wood, who died in the 
war of the Rebellion. 


On the 3d of August 
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false vouchers, purporting to be signed by 
Alma Wood, and accompanied by a fraud- 
ulent affidavit and certificate, were presented 
to the United States pension agent at Syra- 
cuse. On the same day the pension agent 
drew two drafts, for $1,000 and $924.80 re- 
spectively, upon the assistant treasurer of the 
United States, payable to the order of Alma 
Wood, and mailed them to her address at 
Constantia, N. Y. On the back of the drafts 
is the following indorsement : 


“ Payee’s indorsement on this check must 
correspond with signature to the voucher for 
which the check was given. If the payee 
cannot write, his or her mark should be wit- 
nessed, and the witness state his or her resid- 
ence in full.” 


Alma Wood died July 8, 1882. Her 
signature upon the vouchers and drafts was 
forged. On the 8th of August the drafts with 
the forged indorsements, and bearing also the 
indorsement of Sylvester Wood, the husband 
of Alma Wood, were presented at defendants’ 
bank, and cashed by them. On one of the 
drafts appears an indorsement indicating that 
the signature of Alma Wood was identified by 
one John O’Brien, an attorney, who was in- 
terested in obtaining the pension, aud who at 
the time was a depositor in the bank. The 
money was paid to Sylvester Wood, who re- 
ceived $924.80 in cash, and was given credit 
on the books of the bank for the remaining 
$1,000. On the following day the drafts 
were paid at the sub-treasury to the <efend- 
ants, having been indorsed by them. In the 
spring of 1884 the officers of the pension de- 
partment discovered the forgery. The de- 
fendants were notified three days thereafter, 
and demands were made for a return of the 
money. ‘The defendants offered to refund 
provided the drafts were surrendered. ‘This 
offer was declined. The defendants insist 
that the plaintiff was negligent in issuing the 
drafts after the pensioner’s death, and that 
they had a right to rely upon the implied 
assertion that the payee of the drafts was a 
living person. ‘They also insist that the pub- 
lication of the notice upon the drafts operated 
to limit the effect of defendant’s indorse- 
ment to that of a simple guaranty that the 
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payee’s signature on the drafts and on the 
receipt corresponded. It is further argued 
for the defendants that the plaintiff cannot 
recover because of the refusal to surrender 
the drafts which were necessary to enable 
them to collect from those responsible for 
the forgery. The action was tried at the 
May term, and a verdict pro forma was 
directed for the plaintiff. The defendants 
now move fora new trial upon the exceptions 
taken, and on the ground that the verdict is 
against the evidence, inequitable and contrary 
to law. 

William B. Hoyt, Asst. Dist. Atty., for 
plaintiff. Charles L. Stone for defendants. 

Coxe, J. (after stating the facts as above). 
The law applicable to this controversy is 
plain. Money paid under a mistake of fact 
may be recovered back. Negligence of the 
plaintiff in making the mistake does not give 
the defendant the right to retain what is not 
his, unless such negligence has so misled and 
prejudiced him that it would be inequitable 
to require him to refund. A party who trans- 
fers a bill of exchange by indorsement war- 
rants that the instrument is genuine, and is 
liable upon the warranty if any of the names 
prior to his own are forged. Bank of Com- 
merce v. National Mechanics Banking Ass'n, 
55 N.Y. 211; White v. Continental Nat. 
Bank, 64 N. Y. 316; 1 Edw. Bills, §§, 242, 
273, 274; 2 Pars. Notes & B. 597. There 
are exceptions to this rule, but the facts do 
not bring the defendants within any of them. 
The rule itself has long been recognized as a 
fundamental principle of commercial law, 
and should not be departed from upon slight 
and unsubstantial grounds. ‘The burden of 
proving facts which take the case out of the 
general rule is upon the defendants. Mayer 
v. Mayor, 63 N. Y. 455. Negligence in dis- 
covering and giving notice of the forgery is 
pleaded in the answer, but the point is not 
argued orally or in the brief. ‘The forgery 
was of such a character that the plaintiff 
could not have discovered it immediately. 
Within three days after it was discovered 
notice was given. ‘The plaintiff discharged 
its obligation to the defendants in this re- 
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gard. ‘The plaintiff was no more in fault 
than the defendants in failing to ascer- 
tain the truth. “Where each party en- 
joys only the same chance of knowledge, no 
case demands anything more than reasonable 
diligence in giving notice after a discovery 
of the forgery. * * * Both parties are 
equally ignorant, the one being no more 
guilty of negligence than the other. Indeed, 
neither being negligent, but both being im- 
posed upon under the exercise of ordinary 
diligence.” Canal Bank v. Bank of Albany, 
1 Hill, 287; Bank of Commerce v. Union 
Bank, 3, N. Y., 230; Weisser v. Dennison, 
10 N. Y.,68; Welsh v. Bank, 73 N. Y., 424 
Ellis v. Insuranee & Trust Co., 4 Ohio St. 
658. Bank v. Eltinge, 40 N. Y. 391; 2 
Daniel, Neg. Inst. § 1372; 2 Pars. Notes & 
B. 599; U. S. v. National Park Bank, 6 
Fed. Rep. 852. The proposition that the de- 
fendants might have recovered the amount 
of the conspirators had they been informed 
of the forgery by the plaintiff at the time, is 
answered, therefore, by the suggestion that 
the plaintiff was under no more obligation to 
discover it than the defendants were; and 
also by the absence of proof that the con- 
spirators were not liable and responsible to 
the defendants at the time the notice was 
actually given. TZroy Bank v. Sixth Nation- 
al Bank, 43 N. Y. 452. The pension was 
granted, the vouchers were signed and the 
drafts issued in the usual course of business. 
Every requirement of the law was fulfilled. 
Rev. St. §§ 4,764, 4,765. The officials of 
the pension office were not guilty of negli- 
gence in failing to discover the death of Al- 
ma Wood prior to issuing the vouchers and 
drafts. ‘They were justified in accepting and 


acting upon the vouchers and accompanying 
proofs, signed and verified according to the 
minute and technical requirements of the 


statute. ‘They could not be expected to an- 
ticipate the formation of an infamous con- 
spiracy, involving several individuals and 
consummated only by forgery and fraud of 
the boldest character. There was no im- 
plied assertion that the payee was living. The 
legal character of the transaction is not 


| 








364 THE BANKING 


changed because the actors were government 
officers. It would be a novel proposition 
that a debtor who mails a draft to the order 
of his creditor must lose the amount if the 
draft is paid on a forged indorsement, should 
it transpire that the creditor died prior to the 
mailiny. The notice on the back of the 
drafts does not change the legal aspect of the 
transaction. It was intended to insure great- 
er accuracy and precision. It was for the 
benefit of all who might thereafter deal with 
the drafts. The plaintiff lost no rights be- 
cause of the endeavor to have the signature 
on the voucher and the check correspond, 
and is not estopped from asserting that both 
signatures are forgeries. Besides, the de- 
fendants did not rely upon the notice and 
were not misled by it. They required the 
identification of the payee’s signature, and in- 
dorsed a minute of the fact that it was so 
identified on the draft immediately below 
that signature. Both the plaintiff and the 
defendants were bound to inquire into and 
satisfy themselves of the genuineness of the 
indorsement. The defendants recognized this 
obligation and proceeded to make the in- 
quiry and, by indorsing the draft, warranted 
the prior signatures. The demands for the 
return of the money are proper and sufficient 
in form. ‘The refusal to surrender the drafts 
after the defendants had agreed to repay the 
money was, perhaps, ill-advised and dis- 
courteous, but the defendants lost no advant- 
age by reason thereof. ‘There was no legal 
obligation to return the drafts. ‘The defen- 
dants had a right of action against the con- 
spirators independent of the drafts. WU. S. v. 
National Park Bank, 6 Fed. Rep. 852. Af- 
ter a diligent search no authority has been 
found where a recovery has been refused up- 
on the facts here presented. ‘Iwo cases are 
reported in which the defendant succeeded. 
U.S. v. Clinton National Bank, 28 Fed. 
Rep. 357, and WU. S. v. Central National 
Bank, 6 Fed. Rep. 134. But in the former 
case there was a delay of twelve years in giv- 
ing notice after knowledge of the forgery, 
and in the latter case there was no notice of 
any kind. The motion to set aside the ver- 
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dict is denied. ‘The plaintiff is entitled to 


judgment for $1,924.80 and interest from 
September 15, 1884. 


COLLECTING BANK—INSOLVENCY 
—TITLE TO PROCEEDS—PROOF 
OF CLAIM. 





United States Circuit Court, S. D. OP rio 
W. D., July 12, 1889. 


First NATIONAL BANK OF ELKHART V. ARM- 
STRONG. 


1. By agreement and custom the Fidelity Bank received 
drafts from its correspondent bank at E., and credited 
them to it as cash, with the understanding that any draft 
which was unpaid should be charged back to the corres- 
pondent. The latter forwarded drafts which were credited 
to it, but were not collected before the Fidelity Bank failed, 
The drafts were paid after the appointment of a receiver, 
and the moneys actually came into his hands. The drafts 
were indorsed payable to the Fidelity Bank, “for collec- 
tion for the” bank at E. 

Held, That, as the drafts were, when received, credited as 
cash to the bank at E., which had the right at once to draw 
against them, the indorsement for collection did not af- 
fect the result, and the bank had only the rights of a gen- 
eral creditor. 

2. The Fidelity Bank, when it failed, owed $5,361.40 to the 
bank at E., which had collected $1,873.97 on drafts of other 
banks sent to it by the Fidelity Bank for collection, and had 
credited the proceeds to the Fidelity Bank. The proceeds 
were claimed both by the banks which had sent them and 
by the receiver of the Fidelity Bank. 

Held, That the bank at E. should be allowed to prove up its 
claim before the receiver for whatever amount it saw fit, 
and the receiver should be allowed to accept the proof and 
pay a dividend thereon, without prejudice as to any claim 
he might have on the proceeds of the drafts collected by 
the bank at E. 


In Equity. 

Agreed statement for instructions in the 
matter of the First National Bank of Elkhart, 
Ind., against David Armstrong, receiver of the 
Fidelity National Bank of Cincinnati, Ohio. 

J. M. Van Fleet, for complainant. <Xit- 
tredge & Wilby and W. B. Burnet, for de- 
fendant. 


SacE, J. (orally). ‘This case is before the 
court on an agreed statement for instructions 
under the banking law. ‘The case stated is 
that these two banks had mutual dealings. 
The First National Bank of Elkhart claims 
that the Fidelity National, at the time of its 
failure, owed the Elkhart Bank a large sum of 
money, which is unpaid. The First National 
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Bank of Elkhart sent to the Fidelity National 
Bank, for credit and advice, certain sight 
drafts and checks (charging them to the Fi- 
delity Bank on the date they were sent) on 
certain persons and banks, as appears by the 
agreed statement of facts. The total amount 
of these drafts is $1,106.70. Each of them 
was indorsed as follows: “ Pay Fidelity Na- 
tional Bank of Cincinnati, Ohio, or order, for 
collection for the First National Bank of Elk- 
hart, Ind. William H. Knickerbocker, Cash- 
ier.” Each of these drafts, upon its recep- 
tion by the Fidelity National Bank, was credited 
to the First National Bank as cash, and that 
gave the Elkhart Bank the right to draw upon 
the same as cash, as had been agreed between 
said banks, as shown by a letter of the coun- 
sel of the Elkhart Bank, which is attached to 
the agreed statement of facts, and made a part 
thereof. This was the uniform custom and 
understanding of both banks. It was also 
their uniform custom and understanding that 
when any draft should be returned to the Fi- 
delity Bank unpaid it should be charged back 
to the Elkhart Bank, and returned to it. The 
statement then sets forth the facts, which 
need not be given in detail, of the failure of 
the Fidelity National Bank on the 2oth day 
of June, 1887, at the close of business on 
that day, the appointment of a receiver, and 
the dates when these drafts were sent out to 
its correspondents—that is to say, the drafts 
making up the total of $1.106.70. These 
dates run from June 15th up to about the 
date of the failure of the Fidelity National 
Bank, the 2oth of June; and all the drafts 
were paid after the failure of the Fidelity 
Bank, or, at least, all received at Cincinnati 
after the date of the failure, and after the 
bank had passed into the hands of the exam- 
iner, and they actually came into the hands 
of the receiver, and are in his possession now. 
On the 8th of January, 1888, the First Na- 
tional Bank of Elkhart demanded these 
moneys of the receiver, and he refused to 
comply with the demand. That is the first 
branch of the case, and the question presented 
is whether the Elkhart Bank, as to the pro- 
ceeds of those drafts, stands in the position 
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of a general creditor, or whether those pro- 
ceeds, having been received, not by the Fi- 
delity Bank but by the receiver, should be 
treated as trust funds which he should, there- 
fore, pay in full to the Elkhart Bank. It ap- 
pears from the letter of counsel for the Elk- 
hart Bank, which is attached to the statement 
of facts, and referred to as a portion thereof, 
that, prior to the negotiations between the 
Elkhart Bank and the Fidelity Bank, a circu- 
lar was mailed to the Elkhart Bank by the 
Fidelity Bank, offering to collect drafts, and, 
upon their receipt for collection, to credit 
the amounts as cash to the banks 
sending the drafts, with the understanding 
that, if any draft was not collected, the 
amount thereof should be charged back 
to the sending bank. Upon that understand- 
ing the Elkhart Bank sent drafts, including 
those above referred to, to the Fidelity Bank 
for collection. Butit is insisted that, inas- 
much as these particular drafts were indorsed, 
not generally, but in terms, “for collection,” 
the restrictive indorsement prevented the 
title to the drafts passing to the Fidelity, and, 
therefore, that the receipt of the proceeds, 
upon collection, by the receiver was a receipt 
on account of the Elkhart Bank, and the 
money must be paid over. If the premises 
are correct, the conclusion follows as a matter 
of course. But let us analyze the transaction 
and see where it places these parties. Upon 
the receipt of the drafts they were credited 
as cash to the Elkhart Bank, and the Elkhart 
had the mght to draw againstthem. Now, 
suppose that the Fidelity National Bank had 
not failed, upon the collection of the drafts, 
to whom would the proceeds belong? Could 
a creditor of the Elkhart Bank have reached 
them by process in attachment in the hands 
of the collecting bank, before they were 
transmitted to the Fidelity Bank? Clearly 
not. The Fidelity National Bank had given 
the Elkhart Bank credit for the amount of the 
drafts as cash, and, if the drafts were paid, 
that ended the transaction as between the 
Fidelity Bank and the Elkhart Bank. No 
other entry would be necessary in the account 
between the two banks, and I am not able to 























see that the indorsement “for collection,” 
under these circumstances, affected the re- 
sult, or reserved to the Elkhart any title to 
the proceeds of the drafts. ‘The agreement 
that the drafts should be charged back if not 
paid did not operate to change this result, 
for the indorsement and the arrangement for 


credit to the Elkhart Bank must be taken to- 


gether ; and, while it is true that the indorse- 
ment “ for collection” did not of itself trans- 
fer the title, 1 am quite clear that the credit 
to the Elkhart Bank, together with the in- 
dorsement, did transfer the entire interest in 
the proceeds of the drafts to the Fidelity 
Bank, and that the agreement to charge back 
if any draft was not paid did not affect the 
character of the transaction. That was no- 
thing more than would have resulted without 
any such agreement, unless the indorsements to 
the Fidelity were expressly without recourse. 
If the drafts were purchased by the Fidelity 
out and out with a general indorsement, the 
case would differ from the case presented to 
the court only in the respect that, upon the 
failure of the drawee to meet the draft, pro- 
test would have been necessary, whereas it 
may be that, by virtue of the agreement, 
protest was not necessary. ‘The conclusion 
of the court is, therefore, that as to these 
drafts the First National Bank of Elkhart 
must take its place in the list of general credit- 
ors. 

The second branch of the case presents a 
different question. It may be stated as fol- 
lows: The Fidelity National Bank is in- 
debted to the First National Bank of Elkhart, 
Ind., including the $1,106.70 above men- 
tioned, in the sum of $5,361.40, about which 
there is no dispute. ‘There is also a further 
sum of $1,873.97, composed of four collec- 
tions, as follows: Fidelity, No. 60,304. 
Maxon & Darling note, $831.54. Due July 
2, 1887. Old National Bank, Grand Rapids, 
Mich. Fidelity, No. 60,305. Maxon & 
Darling note, $729.38. Due January 26, 
_ 1887. Old National Bank, Grand Rapids. 

_ Fidelity, No. 67,403. Davis & Co. note, 
$101.50. Due January 28, 1887. ‘Third 
National Bank, Detroit. Fidelity, No. 
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67,404. Bradford note, $211.55. Due 
January 27, 1887. Third National Bank, 
Detroit. The Fidelity National Bank owes 
these amounts, either by way of set-off 
to the First National Bank of Elkhart, or to 
the Old National Bank of Grand Rapids, 
Mich., and the Third National Bank of 
Detroit. ‘These claims arose in this way: 
The Old National Bank of Grand Rapids, 
Mich., and the Third National Bank of 
Detroit sent drafts and notes to the First 
National Bank of Elkhart, which collected 
and credited them to the Fidelity National 
Bank. ‘The Old National Bank of Grand 
Rapids now claims the sum of $1,560.92, 
being a part of the proceeds of said collec- 
tions, and the Third National Bank of Detroit 
claims the sum of $313.05, being the residue of 
the proceeds of said collections, and both banks 
threaten to sue said First National Bank 
therefor. The receiver claims that the banks 
for whose account the drafts were collected 
are entitled to the proceeds, and he refuses 
to allow the First National Bank of Elkhart 
to retain the same and have credit in account 
therefor, and refuses to allow the First Na- 
tional Bank to prove up its claim for the un- 
disputed debt of $5,461.40 above referred to, 
unless it will also include said $1,873.97, 
which said First National Bank refuses to do. 
Said First National Bank has not yet proved 
up any claim, nor received any dividend. 
Now, said First National Bank claims that 
the receiver should pay over to it, at once, 
said sum of $1,106.70—that is to say the 
amount of the first claim considered in this 
opinion—and allow it to prove up its claim 
for the balance due, less said $1,873.97 
—that is to say, prove up its claim for 
$4,354-70—and that he should pay it its 
dividends thereon, and that the said sum of 
$1,873.97 should be left open until it is de- 
termined to whom the same is due and pay- 
able. As to some of the questions arising 
upon this branch of the case, it is not so pre- 


sented that the court can give any intelligent ~ 


and complete answer. ‘There is no showing 
in the statement of facts what were the in- 
dorsements by which these drafts and notes 
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were transferred to the Fidelity National 
Bank. For all that appears, they may have 
been so transferred as to vest the title in the 
Fidelity precisely as the court has held with 
reference to the first class of claims already 
considered. On the other hand, the notes 
and drafts may have been indorsed “ for col- 
lection only,” and in that case, as the proceeds 
were not received by the Fidelity during its 
existence, and are now in the hands of the 
First National Bank of Elkhart, they would 
belong to the banks which sent them to the 
Fidelity for collection, so that, in the absence 
of a more specific statement, the court cannot 
say to whom the proceeds of these notes and 
drafts belong. But it is evident that the 
First National Bank of Elkhart is seeking to 
make a move which may result in giving it a 
set-off, or allowing it a counter-claim for the 
amount of these notes and drafts. The 
court is not at all disposed, in the present 
aspect of this case, to permit anything of the 
sort. On the other hand, there seems to be 
no reason why, if the Elkhart Bank is between 
two fires (the receiver claiming these proceeds 
on the one side, and the banks -which for- 
warded the notes and drafts on the other), 
it should be required to pay this money over 
at this time to the receiver of the Fidelity 
Bank ; and I see no reasonable objection to 
allowing the Flikhart Bank to prove up its 
claim for whatever it chooses to prove 
up. But the receiver must be allowed to 
accept that proof and pay the dividend on 
the claim presented, expressly without pre- 
judice, as to his claim, whatever it may be, 
upon the proceeds of the drafts and notes 
collected by the Elkhart Bank. If those 
notes and drafts were indorsed “ for collec- 
tion only,” the proceeds belong to the banks 
that furnished them ; but, if the notes and 
drafts were so indorsed, there really seems to 
be very little practical importance in the ques- 
tion, for, if the Elkhart Bank pays them over to 
the receiver, he would be compelled to pay 
them over to the banks claiming them, and of 
course that would relieve the Elkhart Bank. 
The Elkhart Bank will be allowed to prove 
its claim for the balance, less said $1,873.97, 
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but without prejudice to the receiver, as 
above indicated. 


DEMAND NOTE PAYABLE WITH 
INTEREST—TIME WITHIN WHICH 
DEMAND MUST BE MADE AND 
NOTICE GIVEN TO CHARGE IN- 
DORSER. 


Supreme Court of Wisconsin, September 24, 
1889. 4 
TURNER V. BENJAMIN, ef ai. 


A delay of ten months after indorsement to present and give 
notice of non-payment of a note payable on demand with 
interest, is so unreasonable that it will discharge the in- 
dorser. 


Appeal from circuit court, 
county. 

It appears from the record, and is undis- 
puted that on January 10, 1887, the defendant 
company, for value received, made and exe- 
cuted its promissory note, payable to the de- 
fendant, Henry M. Benjamin, in the words 
and figures following, to wit : 

“ $3,508.92. MILWAUKEE, January ro, 1887. 

“On demand, after date, we promise to 
pay to the order of H. M. Benjamin thirty 
five hundred and eight dollars and 92-100 
dollars, at Merchants’ Exchange Bank, Mil- 
waukee, Wis., with seven per cent. interest 
until paid, value received. 

“THe IRon Cuter Mininc Co. 
“ By H. M. Benjamin, President. 

“ H. NUNNEMACHER, Secretary.” 
—That at that time Henry M. Benjamin and 
said Nunnemacher owned a majority of the 
stock of said company, and both resided in 
Milwaukee; that February 9, 1887, said 
Nunnemacher, ‘acting for and on behalf of 
himself and said Henry M. Benjamin, sold 
and transferred and delivered all of their 
said stock in said company, together with 
the said notes and other notes, to Moore, 
Benjamin & Co.; that the name of the Ben- 
jamin belonging to the said last-named firm 
was H. S. Benjamin; that the said Henry M. 
Benjamin and said Nunnemacher thereupon 
ceased to have any connection with, or inter- 
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est in, said iron company, and the members 
of the said firm of Moore, Benjamin & Co. 
thereupon became the officers thereof ; that 
about February 15, 1887, said Henry M. 
Benjamin, at the request of said H. S. Ben- 
jamin, indorsed said note by writing his 
name on the back thereof ; that on or about 
November 15, 1887, and in a suit between 
the members of the firm of Moore, Benjamin 
& Co., the plaintiff, W. J. Turner, was ap- 
pointed a receiver of the rights, credits and 
effects of Moore, Benjamin & Co., including 
said note; that said Moore resided at Hurley, 
Wis., and said H.S. Benjamin resided and 
did business at Milwaukee, Wis.; that on De- 
cember 16, 1887, payment was duly de- 
manded on said note, but the same was not 
paid, nor any part thereof, and it was there- 
upon protested for non-payment, and notice 
thereof given to said iron company, said 
Henry, M. Benjamin and said Nunnemacher; 
that subsequently the plaintiff commenced 
this action against the defendants upon said 
note; that Henry M. Benjamin answered the 
complaint by way of denials, and alleged the 
agreement under which the transfer and de- 
livery of the stock, notes, etc., was made to 
Moore, Benjamin & Co. as aforesaid, and the 
indorsement was made as aforesaid ; that the 
trial of the issues thus formed was had by 
jury, and at the close of the evidence the 
court stated, in effect, as a matter of law, 
that the presentment of the paper and the 
demand for payment, and the protest and 
notice of protest, were too late to hold the 
said Henry M. Benjamin as indorser. ‘There- 
upon the court directed the jury to find for 
the plaintiff, as against the defendant the 
Iron Chief Mining Company, and in favor of 
the defendant Henry M. Benjamin, dismis- 
sing the complaint as to him. From the 
judgment thereupon rendered accordingly 
the plaintiff brings this appeal. 

Wm. H. Timlin, for appellant. Williams, 
Friend & Bright, for respondents. 

Cassopay, J. (after stating the facts as 
above.) From the undisputed evidence it 
appears that the demand of payment and no- 
tice of protest were made and given more 
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than ten months after the transfer and in- 
dorsement of the note. The law is well set- 
tled that a promissory note payable on de- 
mand, whether with or without interest, is 
due forthwith, and an action thereon against 
the maker is barred by the statute of limita- 
tions if not brought within the time pre- 
scribed by statute after its date. Wheeler v. 
Warner, 47 N. Y., 519; Howland v. Ed- 
monds, 24 N. Y. 307; Burnham v. Allen, t 
Gray, 496; Sylvester v. Crapo, 15 Pick, 92; 
Taylor v. Witman, 3 Grant, Cas. 138; Zara- 
son v. Lambert, 12 N. J. Law, 247 ; Curran 
v. Witter, 68 Wis, 16, 31 N. W. Rep. 705; 
Scriver v. Town of Richmond, 73 Wis. 12, 
40 N. W. Rep, 644; Alitchell v. Wilkins, 
(Minn.) 33 N. W. Rep. 910; Hill v. Henry, 
17 Ohio, 9; Ca/dwell v. Rodman, 5 Jones, 
(N. C.) 139; Wilks v. Robinson, 3 Rich. 
Law, 182. ‘The mere fact that such note is 
payable at a particular place does not even 
make it necessary to allege or prove that it 
was so presented before the commencement 
of the action. Dougherty v. Bank, 13 Ga. 
287. ‘This being so, it necessarily follows 
that the note in question became due and 
payable immediately upon its inception, and 
that upon its transfer and indorsement 
Moore, Benjamin & Co. might immediately 
have maintained an action thereon against 
the maker corporation, without any demand 
whatever. ‘Iwo questions are thus sug- 
gested : Was it necessary for that firm to 
demand payment and give notice of non- 
payment in order to charge Henry M. Ben- 
jamin as indorser thereon? And, if so, was 
he discharged by the delay in making such 
demand and giving such notice ? 

It has been held in New York, and per- 
haps els:where that an “indorsed promissory 
note, payable on demand with interest, is a 
continuing security, on which the indorser 
will remain liable until an actual demand, 
and upon which the holder is not chargeable 
with neglect for omitting to make demand 
within any particular time.” Merrittv. Todd, 
23 N. Y. 28, 80 Amer. Dec. 243. But much 
of the reasoning in that case seems to have 
been disapproved by subsequent cases in the 
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Herrick v. Wolverton, 41 N. 


same court. 
Y. 581; Wheeler v. Warner, supra; Pardee 
v. Fish, 60 N. Y. 266; Crim v. Starkweather, 
88 N. Y. 339; Parker v. Stroud, 98 N. Y. 
379; Shutts v. Fingar, 100 N. Y., 541, 3 N. 


E. Rep. 588. ‘The case of Merritt v. Todd, 
supra, has been expressly repudiated in Lou- 
isiana, where it is held that “‘a demand note 
must be protested and notice given within a 
reasonable time to hold an indorser; and the 
fact that the indorsement was for accommo- 
dation, and that the note bears interest, makes 
no difference.” Zhie/man v Gueble, 36 Amer. 
Rep. 267. ‘This ruling seems to be in har- 
mony with the current of. authority in this 
country, as appears from the valuable notes 
by Mr. Freeman in 30 Amer. Dec. 250, 
254. Among the cases supporting this view 
may be cited : Furman v. Haskin, 2 Caines, 
372; Sice v. Cunningham, 1 Cow. 397; 
Field v. Nickerson, 13 Mass, 131 ; Seaver v. 
Lincoln, 21 Pick, 267. ‘The ordinary con- 
tract of an indorser of a note is to pay the 
same, if the maker does not, on presentation 
at maturity, in case he is duly notified. 
Charles vy. Denis, 42 Wis. 57; Sumner v. Bow- 
en, 2 Wis. 524; Catlin v. Jones, 1 Pin. 130. 
The only difference between such a case and 
the case at bar is that here the note was due 
before the indorsement was made. It is sub- 
stantially the same as a note payable at a 
fixed time, and then indorsed by the payee 
after maturity. The rule seems to be firmly 
established that, in order to charge such an 
indorser after maturity with liability, pay- 
ment must be demanded of the maker with- 
in a reasonable time thereafter. and, in case 
of failure to pay, notice thereof must there- 
upon be given to the indorser. Jerry v. 
Robinson, 9 Johns, 121; Poole v. Tolleson, 10 
Amer. Dec. 663; Ecfert v. Des Coudres, 12 
Amer. Dec. 609; Wash v. Harrington, 2 
Aikens, 9; Colt v. Barnard, 18 Pick, 260; 
Kirkpatrick v. McCullough, 39 Amer. Dec. 
158; Gray v. Bell,44 Amer. Dec. 277; Leavitt 
v. Putnam, 3 N. Y. 494; Mudd v. Harper, 
54 Amer. Dec. 644; Bassenhorst v. Wilby, 
13 N. E. Rep. 75. The court has frequently 
sanctioned this doctrine. Corwith v. Mor- 
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rison, 1 Pin. 489; Lindsey v. McClelland, 
18 Wis. 481; Gunn v. Madigan, 28 Wis. 164. 
The cases cited also firmly establish the rule 
that where, as here, the material facts are ad- 
mitted or not in dispute, the question as to 
what constitutes a reasonable time for mak- 
ing such demand and giving such notice is 
one of law for the court. We are all clearly 
of the opinion that the delay in making the 
demand and giving the notice in the case at 
bar was unreasonable, and hence that the 
court properly directed a verdict in favor of 
the defendant Henry M. Benjamin. ‘The 
judgment of the circuit court is affirmed. 


PROMISSORY NOTE READING “WE 
PROMISE TO PAY”—SIGNATURE 
OF CORPORATION AND PRESI- 
DENT—INDIVIDUAL LIABILITY. 





Supreme Court of Wisconsin, September 24, 
1889. 


LIEBSCHER V. Kraus, ef al. 


A promissory note containing the words “‘ we promise 
to pay” and signed “San Pedro Mining and Milling 
Company. F. Kraus, President,” shows no ambiguity on 
its face, asit is in law the note of the company, and parol 
evidence is inadmissible to show that Kraus signed it in 
his individual capacity. 


Appeal from circuit court, Milwaukee 
county ; D. H. Jounson, Judge. 

Frank J. Lenicheck, fo appellant, Wink- 
ler, Flanders, Smith, Bottum & Vilas, for 


respondents. 


Orton, J. This action is brought on the 
following promissory note : 

“$637.40. 

“ Ninety days after date we promise to pay 
to Leo Liebscher, or order, the sum of six 
hundred and thirty-seven dollars and forty 
cents, value received. [Signed] San Pepro 
MINING AND MILLING Company, F. Kraus, 
President.” 

The plaintiff demands payment on this 
note against both the corporation and Fred- 
erick Kraus, as joint makers. The defendant 
Kraus answered that he signed the note for 
the said San Pedro Mining and Milling Com- 


MILWAUKFE, January Ist, 1887. 
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pany, as its president, and not otherwise, and 
that his signature was placed upon said note 
for the purpose of showing who executed the 
same on behalf of said company, and as a 
part of the corporation signature to the note, 
and for no other purpose. The plaintiff 
offered to prove on the trial, substantially 
that Kraus did not sign the name of the com- 
pany, but signed his own name as a joint 
maker, intending to bind himself, and that 
this was according to the understanding of 
the parties at the time. ‘This offer was re- 
jected, and a verdict in favor of Kraus was 
directed by the Court. ‘This evidence is ad- 
missible only on the ground that there is an 
ambiguity in the signatures to the note. _If, 
in the law, this signing imports that both the 
company and Kraus are jointly bound, or that 
only the company is bound, there is no am- 
biguity, and parol evidence to alter or vary 
this effect is inadmissible. But if, in the 
law such signing imports only that both are 
bound, or the company only is bound, ac- 
cording to the facts and circumstances in 
explanation of it, and the intention or under- 
standing of the parties, then there is an am- 
biguity, and the evidence was proper. 

The contention of the learned counsel of 
the appellant that this signing imports that 
both are bound is inconsistent with the offer 
of such evidence. ‘The learned counsel of 
the appellant has expressed, in his brief, the 
true principle as follows: ‘ Asto the question 
of parol evidence, the rule of law is that such 
evidence cannot be admitted to vary the 
terms of a coiitract, or to show contrary in- 
tention than that disclosed by the instrument, 
unless there is an ambiguity.” ‘This has 
been often decided to be the law by this court. 
Foster v. Clifford, 44 Wis. 569 ; Cooper v. 
Cleghorn, 50 Wis. 113, 6 N. W. Rep. 491; 
Hubbard v. Marshall, 50 Wis. 322, 6 N. W. 
’ Rep. 497 ; Gillmann v, Henry, 53 Wis. 470, 
10 N. W. Rep. 692. 

There appears to be an inconsistency in 
cases where it is first held that such a note 
ipso facto binds the person who signed it 
with his official name, and yet that parol evi- 
dence might be given to make it certain. 
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Heffner v. Brownell, 70 Towa, 591, 31 N. 
W. Rep. 947. This case is mentioned as the 
only one in which it has been decided that 
such signing binds the person as well as the 
corporation; but there would seem to be some- 
what of an ambiguity in thefopinion. In 
Bean v. Mining Co., 66 Cal. 451, 6 Pac. Rep. 
86, it seems to have been decided that a sim- 
ilar note bound the company alone, but that 
parol evidence was proper to explain it. No 
case is cited, andI can find none, where it 
has been decided squarely that such a note 
bound both the company and the person 
whose name appears below, with the name 
of his office or agency, or bound the company 
alone, except the case of Chase v. Pattberg, 
12 Daly, 171, where the note was: “We 
promise to pay,” etc. [Signed] ENGLISH 
S. M. Co, H. Patrrsrre, Manager ;’ and it 
was decided that the company,was not bound, 
and that Pattberg was. ‘The authorities are 
generally the other way. In Draper v. Steam 
Heating Co., 5 Allen, 338, the note was: “ We 
promise to pay,” etc. “[Signed] Massa- 
CHUSETTS STEAM HeatinG Company. L. L. 
Futter, Treasurer.” In Castle v. Foundry 
Company, 72 Me., 167, it was; “We pro- 
mise to pay,” etc., “at office Belfast Foundry 
Company. [Signed] Betrast Founpry 
Company. W. W. Cast Le, President.” In 
Falks v. Moebs, 8 Sup- Ct. Rep. 1,319 it 
was: “We promise to pay,” etc., “to the 
order of George Moebs, Sec. and ‘Treas., at,” 
etc. “ [Signed] PenmnsutaR CicaR Com- 
PANY. GEORGE Moess, Sec. and TREAS.,” 
and indorsed “GEORGE Moess, Sec. and 
Treas.” ‘These notes were held to be unam- 
biguous, and not explainable by parol evi- 
dence, and the notes of the companies alone. 
Many other cases of similar signing are found 
in the above cases and in the text-books. See 
also Mechem, Ag., § 439; 1 Rand., Com. 
Paper, 188; 1 Daniel, Neg. Inst., §§ 299- 
305 ; Gillet v. Bank, 7 Ill. App., 499; Scan- 
lan v. Keith, 102 Ill, 634; Latham v. 
Flour-Mills, 3 S. W. Rep., 462; Story, Ag., 
§ 154; Pars Notes and B., 312. The ques- 
tion comes very near, if not quite having been 
decided by this court in Houghton v. Bank, 
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26 Wis., 663, where it is held that an in- 
dorsement on a note not .belonging to the 
bank, by Grorce Buck.ey, Cas.,” he being 
cashier of the bank, bound the bank and not 
himself. In Bank v. Bank, 16 Wis., 120, it 
is held that a note signed by “J. H. Srpmore, 
Cash.,” bound the bank alone. In Rockwell 
v. Bank, 13 Wis., 653, where the bank pro- 
mises to pay in the body of the note, and it 
is signed only by “ D. D. Spencer, Cashier.” 
it was held that the bank only was bound. 
The principle of these authorities seems to 
be “that if the agent sign the note with his 
own name alone, and there is nothing on the 
face of the note to show that he was acting 
as agent, he will be personally liable, but if 
his agency appears with his signature then 
his principal only is bound.” Here the cor- 
poration could not sign its own name, and it 
is not otherwise shown on the face of the 
note than that Kraus signed the corporate 
name, and by adding the word “ President” 
to his own name he shows conclusively that 
as president of the corporation he signed the 
note, and not otherwise. Such is the na- 
tural and reasonable construction of these 
signatures, and so it would be generally 
understood. ‘The affix cashier, secretary, 
president, or agent#to the name of the per- 
son sufficiently indicates and shows that such 
person signed the bank or corporate name, 
and in that character and capacity alone. 
‘The use of the word “ by,” or “ per” or “pro” 
would not add to the certainty of what is thus 
expressed. It is not common to use these 
words in commercial business. _ It is suffici- 
ently understood that the paper is signed by 
the officer or agent named, and for the cor- 
poration. But it is useless to prolong this 
discussion. It is almost too plain for argu- 
ment. The note was that of the corpora- 
tion alone, signed by Kraus as its president. 
‘The circuit court properly rejected the offer 
of parol proof, and correctly instructed the 
jury to find a verdict in favor of Kraus. The 
judgment of the circuit court is affirmed. 
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DRAFT GIVEN IN LIEU OF CASH IN 
PAYMENT OF CHECK—ESTOPPEL 
OF DRAWERS TO QUESTION CON- 
SIDERATION OF CHECK—CREA.- 
TION OF TRUST. 





Court of Appeals of New York, Second Div- 
tston, June 4, 18809. 





STETTHEIMER V. STETTHEIMER, et al. 


1. A member of a banking firm, who had deposited money 
in the bank to his own individual credit, gave his check 
therefor to plaintiff, in the presence of the other partners 
who agreed that the check should be paid, and on its pre- 
sentation tendered payment in cash, but plaintiff took a 
draft, which, owing to the failure of the bank, was not 
paid. 

Held, 1n an action on the draft against the partners other 
than the drawer of the check, that defendants were estop- 
ped to question the consideration given by plaintiff for the 
check, no rights of creditors intervening. 

2. It appeared that the drawer of the check instructed plain- 
tiff to draw the money thereon, and pay his (the drawer’s) 
creditors. 

Held, That this transferred the title to the money to plain- 
tiff as trustee. 


Appeal from supreme court, general term, 
fifth department. 

Action by Simon Stettheimer against Sig- 
mund Stettheimer, Maurice R. Stettheimer, 
‘Theobold W. ‘Tone and Bernard W. Tone. 
Judgment for plaintiff and defendants ap- 
peal. 

Theodore Bacon, for appellants. James 
Breck Perkins, for respondent. 


PaRKER, J. The defendants for some time 
prior to February 13, 1879, were co-partners 
doing business as bankers. ‘The entire capi- 
tal, $50,000, was furnished by Sigmund Stett- 
heimer, while the other members of the firm 
contributed their energies and skill to the 
business. ‘Ihe adventure resulted in a gen- 
eral assignment for the benefit of creditors 
on the day mentioned. In October, 1878, 
Sigmund Stettheimer deposited of his private 
funds $8,015.56 in the Importers’ & ‘Traders’ 
Bank of New York, with the intention to 
transmit such amount to his brother in 
Frankfort, Germany, in payment of his in- 
debtedness to him, as soon as he should be 
advised by his brother of the manner in 
which he desired the transmission to be 
made. One of the defendants, ‘Tone, who 
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appears to have had charge of the general 
management of the business, solicited Stett- 
heimer to deposit the money with the firm 
until he should receive the direction from 
his brother, for which he was waiting, 
and then he would send it to him. Stett- 
heimer consented, and on November 
11, 1878, the amount was transferred from 
the Importers’ & Traders’ Bank to that of 
the defendants, and the amount credited to 
Stettheimer on his pass-book and _ private ac- 
count with the defendants. On the evening 
of February 12, 1879, he was informed by 
his partners that the firm was about to sus- 
pend. At that time he had to his credit on 
his private account, which was entirely dis- 
tinct from his capital account, a little over 
$10,000. It consisted of deposits made from 
time to time, and the amount transferred 
from the Importers’ & ‘Traders’ Bank. During 
the evening Sigmund Stettheimer drew his 
individual check, on his private account, 
payable to the order of the plaintiff, and de- 


livered it to him, with directions to pay his 
brother the amount which he owed him, and 


also his other individual creditors. ‘The evi- 
dence tended to show that all of the part- 
ners had knowledge of this check and its 
purpose, and in view of the existence of such 
testimony, the manner of its submission to 
the jury by the trial court, and the finding 
of the jury, it must be assumed that such 
fact was found. After the check was drawn 
it was agreed, in the presence of all the part- 
ners, that it should be paid out of the cash 
items then in hand, and the check charged 
up to the individual account of Sigmund 
Stettheimer. ‘To accomplish the agreement 
of the parties, the plaintiff went to the bank, 
where all of the defendants, except Sigmund, 
who was old and infirm, were engaged in ar- 
ranging the affairs of the bank, preparatory 
to the making of a general assignment. He 
presented the check for payment, and one of 
the defendants, ‘Tone, offered to pay the 
amount of the check in currency. Plaintiff 
for some reason stated that he preferred a 
draft on New York. ‘The draft in suit was 
then drawn, and delivered to him, and the 
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check was taken by one of the partners, and 
like character were kept by the officers of the 
hank. Plaintiff at once indorsed and for- 
warded the draft to his correspondent for 
collection, but owing to the failure of the 
bank the draft was not paid. Subsequently 
this action was commenced to recover on the 
draft. ‘The defendants Stettheimer did not 
appear in the action, and suffered a default. 
The defendants ‘Tone appeared, and answered, 
and upon the trial assigned as reasons for re- 
sisting a recovery that the plaintiff had not 
the title to the draft; that their co-defendant 
and late partner, Sigmund Stettheimer, was 
in fact the owner, and the plaintiff acted 
simply as his agent in bringing the suit; that 
Stettheimer cannot in his own name, or in 
that of another person,*maintain an action 
against himself and partners as makers of the 
draft. 

‘The defendants ‘Tone do not appear to be 
in a position to question the title of the plain- 
tiff. ‘The money on deposit was never con- 
tributed to the capital account. _It was Sig- 
mund’s individually, and it was so under- 
stood by every member of the firm. By the 
understanding and agreement of the partners, 
so far as this deposit was concerned, he oc- 
cupied the same relation towards the firm (as 
between themselves) as that of any other de- 
positor. So long as he was not in default, 
under the articles of copartnership, he had 
the same right to draw out this fund as had 
the other depositors—a right which could 
have been enforced in an action brought di- 
rectly against his partners. Crater v. Bin- 
inger, 45 N. Y., 545. After the check had 
been drawn and delivered to the plaintiff, all 
of the parties being present, this right was 
fully recognized and acquiesced in, and it 
was agreed that the money should be paid. 
‘The check was handed in by the person to 
whom it was made payable, and payment 
thereof in cash actually tendered by one of 
the defendants, ‘Tone. Plaintiff preferred 
payment by draft, and one was drawn by the 
firm on New York, and delivered to him. If, 
then, the plaintiff had the right to draw out 
placed in a drawer where other checks of a 
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the money, he also had the right to transfer 
it. Whether the transfer was with or without 
consi:leration was no concern of his partners. 
And having given the firm draft in payment 
of the check by which Sigmund sought to 
transfer the funds, these defendants ‘Tone 
cannot now, in an action against them and 
the other partners as drawers thereof, be per- 
mitted to inquire into the consideration mov- 
ing between Sigmund and the plaintiff, and 
the fact that the firm has since failed does 
not affect the legal liability of the defendants 
thereon. ‘The rights of the creditors of the 
partnership are not involved in this action. 
The assignee is not a party, and attacking 
the transaction as fraudulent. ‘The question 
presented is simply one of liability of the de- 
fendants cn their draft, as between themselves 
and the plaintiff, the payee therein. 

But if it be assumed that the defendants 
could defeat a recovery in the event of a 
failure on the part of the plaintiff to prove 
that Sigmund Stettheimer had divested him- 
self of title, then we agree with the conclusion 
of the general term in holding that Sigmund 
transferred this fund to the plaintiff in trust 
for his brother and other creditors, and that 
plaintiff's title is that of trustee for the bene- 
fit of cestuis gue trustent mentioned. A trust 
of personalty is not within the statute of uses 
and trusts, and may be created for any pur- 
pose not forbidden by law; it may be created 
without writing; and the delivery of the per- 
sonalty is sufficient to pass the title. Gé/- 
man v. McArkile, 99 N. Y., 451, 2 N. E. 
Rep., 464; Day v. Roth, 18 N. Y., 448; 
Perry, Trusts, 586. It is undisputed that 
Sigmund was indebted to his brother in the 


sum of about $8,o00, and that he also had ° 


other individual creditors. It is also estab- 
lished beyond controversy that on the 12th 
day of February he handed plaintiff a check 
drawn against his private account in defend- 
ant’s bank for $10,000, with instructions that 
plaintiff draw the money, and with it pay 
Sigmund’s brother, in Frankfort, and also his 
other individual creditors. ‘The plaintiff ac- 
cepted the trust. At the time of the delivery 
of the check Sigmund’s title to the funds, as 
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between himself and his copartners, was un- 
questionable. ‘The power to create the trust 
resided in him, and to effectuate such pur- 
pose he could divest himself of title, and 
transfer it to the plaintiff. ‘The delivery of 
the check, under the circumstances proven, 
was sufficient to constitute a transfer of the 
title. Gray v. Barton, 55 N. Y., 68; West- 
erlov. De Witt, 36 N. Y., 340. In Gray v. 
Barton, at page 72, the court says ‘‘that a 
delivery of the evidence of the right of the 
donor to the donee with intent to transfer 
the title is sufficient.” Upon the receipt of 
the check, therefore, the plaintiff became the 
owner of the account, subject to a trust to 
apply the proceeds in payment of the indebt- 
edness due to his father’s brother and other 
individual creditors, and upon that check, 
had the firm refused payment, he could have 
maintained an action. ‘The defendants did 
not decline to pay, but with full knowledge 
of the trust paid the check with their draft. 
It is established, therefore, that Sigmund was 
divested of the title to the check, and there 
remains no basis for the insistance that the 
plaintiff is but the agent or representative of 
the defendant Sigmund Stettheimer. The 
objections founded upon that proposition do 
not require consideration. 

The excuse presented for the non-produc- 
tion of the letter written to Sigmund’s brother 
was not sufficient to justify the court in re- 
ceiving secondary evidence of its contents. 
Under our view of the case, however, the 
evidence could not possibly have affected the 
result. It does not, therefore, constitute 
such an error as justifies a reversal. 

The other rulings excepted to do not seem 
to require discussion. ‘The judgment ap- 
pealed from should be affirmed. All concur, 
except Brapey and Haicurt, JJ., not sitting. 


ABSTRACTS. 


PARTNERSHIP—LIABILITY FOR MONEY Bor- 
ROWED BY INDIVIDUAL MEMBER. 


If money be borrowed for the use of a 
firm upon the credit of an individual member, 
the lender having no knowledge that the firm 
is the real borrower, and no credit being 





374 THE BANKING 


given by the firm to the member on account 
of the transaction, the lender may, upon dis- 
covering that the firm was the real borrower, 
maintain an action against it for the recovery 
of the amount loaned. 

Merchants’ National Bank v. Little, Cir- 
cuit Court of Ohio, Greene County, Septem- 
ber Term, 1889. 


CoRPORATION—INSOLVENCY —PREFERENCES. 

A corporation for profit, organized under 
the laws of Ohio, after it has become insol- 
vent and ceased to prosecute the objects for 
which it was created, cannot, by giving some 
of its creditors mortgages on the corporate 
property to secure antecedent debts, without 
other consideration, create valid preferences 
in their behalf over the other creditors, or 
over a general assignment thereafter made for 
the benefit of creditors. 

Rouse v. Merchants’ National Bank of 
Cincinnati, Supreme Court of Ohio, June 18, 
1889. 


QUERIES AND REPLIES. 


Note Subject to Equities Where Trans- 
ferred for Nominal Consideration. 
MILWAUKEE, Wis., October 23, 1889. 
Editor Banking Law Journal. 

DEAR SiR: Will you please answer the follow- 
ing question in your next JOURNAL and greatly 
oblige : 

A is the maker of a negotiable promissory note for 
$1,000 payable tothe order of B. Before the matuar- 
ity of the note, and while B holds it, the latter be- 
comes indebted to A through another transaction 
to an amount greater than the amount of the note, 
so that A has a good defense to the note in the 
hands of B. __B, however, before maturity trans- 
fers the note to C for a nominal consideration, and 
C now claims that he, asa dona fide holder for 
value before maturity, is entitled to recover the 
face of the note from A. _ A is perfectly solvent, 
and known to be so by all the parties. Can C. 
successfully maintain this claim ? 

SUBSCRIBER. 

Answer—The case is governed by De 
Witt v. Perkins, 22 Wis., 473, decided in 
1868, wherein the facts were similar, and in 
view of which the conclusion must be 
reached that C cannot recover on the note 
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against A. In that case the plaintiff, know- 
ing the defendant, and that he was in fair 
credit and able to respond, purchased shortly 
before its maturity a promissory note against 
him for $300, and interest for six months, 
paying therefor only the sum of five dollars. 
As between the defendant and the payee the 
note was invalid for want of consideration. 
The question for the consideration of the 
court was whether the plaintiff was a dena fide 
holder for value so as to protect him against 
the defense of want of consideration. ‘This 
question the court -decides in the negative, 
saying : 

“The consideration paid by him ‘was 
merely nominal. It is as if the note had 
been given to him, and he should claim the 
protection afforded a dona fide holder for 
value. It appears on the face of the trans- 
action.that it was not a negotiation of the 
note in the usual course of business, but that 
the sum exacted on the one side and paid on 
the other was to give that the semblance of a 
sale, which otherwise was intended as a mere 
gift, or, what is worse, a shift to get the 
note out of the hands of the payee so as to 
cut off the defense of the maker for the 
payee’s benefit. Either view is equally fatal 
to the action of the plaintiff, provided the 


defense of want of consideration is estab- 
lished.” 


So, equally here, C must be regarded 
either as having acquired the note as a gift, 
without consideration, or else as having taken 
it with notice of an existing defense, in either 
of which cases he would lack the position of 
a bona fide holder for value necessary to en- 
able him to recover from A thereon. 


Certification of Check by National Bank 
without Funds on Deposit. 


PHILADELPHIA, Pa., October 25, 1889. 
Editor Banking Law Journal. 

DEAR SiR: Is there any law which prevents a 
national bank official from certifying a check for a 
depositor when his deposit is insufficient, at the 
time, to meet it ? 

TELLER. 

Answer.—Yes. Section 5,208 of the 
U. S. Revised Statutes provides that “it 
shall be unlawful for any officer, clerk or 
agent of any national banking association to 
certify any check drawn upon the association 
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unless the person or company drawing the 
check has on’ deposit with the association, at 
the time such check is certified, an amount 
of money equal to the amount specified in 
such check. Any check so certihed by duly 
authorized officers shall be a good and valid 
obligation against the association; but the 
act of any officery clerk or agent of any asso- 
ciation, in violation of this section, shall sub- 
ject such bank to the liabilities and proceed. 
ings on the part of the comptroller as pro- 
vided for in section 5,234.” 

Section 5,234 authorizes the comptroller 
to appoint a receiver. ; 


Right of Cashier to Act as Notary. 
NEW JERSEY, Oct. 24, 1889. 
Editor Banking Law Journal. 

DEAR SiR: Please answer the following ques- 
tion in your next issue without publishing my 
name: 

I am cashier of a small bank and at present the 
only employee. Can 
I act in that capacity for the bank in protesting 
unpaid paper payable at the bank, etc. ? 

CASHIER. 

Answer. It is customary, in the absence 
of restrictive legislation, for tellers or clerks 
of banks to act as notaries for their banks in 
the matter of protesting unpaid paper. In 
some of the States legislation has been 
enacted which prohibits a bank cashier, 
teller, etc., from holding the office of notary 
at all, while in other States, although a 
cashier may also be a notary, he cannot act 
as such in any matter connected with the 
bank. The legislation we refer to is as 
follows : 

In Ohio, no banker, broker, cashier, teller 
or clerk of any bank, banker, or broker can 
hold the office of notary public, nor can any 
director, stockholder, attorney, agent or other 
person holding any official relation to any 
bank, banker or broker, act as notary in any 
matter in which any such bank, banker or 
broker is a party in interest. Rev. St., 
Ohio, Sec. 111. 

In Indiana, “ No person holding any lucra- 
tive office, or being an officer in any bank, 
corporation or association possessed of any 
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banking powers shall be a notary public, and 
his acceptance of any such office shall vacate 
his appointment as notary.” Rev. St., Ind., 
Sec. 5,966. 

In Pennsylvania the statute prevents bank 
officials from engaging in any other “ profes- 
sion, occupation or calling, either directly or 
indirectly than that of the duties appertaining 
to the office of cashier.” Brightly’s Pur. 
Dig., pp. 152, 162. 

And in Rhode Island, “ No protest of any 
note, draft or check shall be made by any 
notary public who is the president, cashier, 
director, clerk or agent of any bank or insti- 
tution for savings wherein such note, draft or 
check has been placed for collection or has 
been discounted.” Pub. St. R. L, page 376. 

We have made diligent search through the 
statutes of New Jersey and find no provision 
on the subject. In the absence of prohibi- 
tory legislation we think our correspondent 
can exercise the functions of notary at the 
bank, in addition to his other duties. 


NORTH CAROLINA LEGISLATION. 


REPORTS BY PRIVATE AND INCORPORATED 
BANKS. 


Section 1. ‘That all joint-stock companies 
now organized, or that may hereafter be or- 
ganized under the laws of this state for the 
purpose of conducting a banking business, 
whether saving or general, and all private 
banks and bankers that solicit or receive de- 
posits, shall be required to make to the state 
treasurer statements of their financial condi- 
tions, at such times identically as the national 
banks organized under the laws of the United 
States are required to make their statement 
to the comptroller of the currency, and also 
to publish such statements in condensed form 
as published by said national banks, in some 
newspaper printed in the city or town where 
such banking business may be carried on, and 
if none there, ina newspaper published in 
the town nearest thereto. Said statement 
shall be made in accordance with the form 
to be prescribed by the state treasurer, and 
shall be certified under oath by the president 
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or cashier of the bank and attested by at 
least three of the directors of said bank. It 
shall be the duty of the state treasurer to 
call upon the banks for the statements here- 
inbefore mentioned, and at the times pre- 
scribed, and to have prepared such blank 
forms as may be necessary to carry out the 
provisions of this act. Whenever calls for 
statements are made by him he shall forward 
to each bank in the state two blank state- 
ments, one copy of which, after being prop- 
erly filled out and certified to by the bank to 
which it is sent, shall be returned to the state 
treasurer within ten days next succeeding the 
date of such cali, and the other copy, filled 
up in like manner, shall be filed in the said 
bank, and it shall also be the duty of the 
state treasurer to appoint some one to make 
special examination in person into the condi- 
tion of such institution, and to report the 
same to him, and all expenses incident there- 
to shall be borne by the institution so ex- 
amined, said examination to be made annu- 
ally, at times unknown to any person except 
the state treasurer and said examiner, who 
shall receive twenty-five dollars for each ex- 
amination when made. 

Sec. 2. Any banking institutions failing to 
comply with the provisions of this act for a 
period longer than ten days after being called 
upon by the state treasurer for a statement, 
shall be subject to a fine of $100, to be re- 
covered by motion in the superior court of 
the county in which the said bank is located, 
and should failure to render such statement 
continue for thirty days next succeeding such 
-call from the state treasurer, then the institu- 
tion so in defau!t shall be subject to a fine of 
$1,000 additional, collectible in like manner, 
and the state treasurer shall give notice of 
such default in a newspaper published and 
located as prescribed in the preceding sec- 
tion of this act, and the officer of any bank 
who knowingly makes a false statement of 
the condition of his bank shall be deemed 
guilty of felony, and upon conviction shall be 
fined not less than $100, and imprisoned in 
the penitentiary not less than one nor more 
than five years. 
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Sec. 3. That chapter 175 of the laws of 
this state, enacted by the General Assembly 
of 1887, and ratified the 3d of March, 1887, 
is hereby repealed. 

Sec. 4. ‘This act shall be in force from 
and after its ratification. 

Ratified 11th of March, A. D., 1889. 


License ‘Tax on Strate Banks. 

Sec. 30 of chapter 216, of the laws of 
1889, being an act to raise revenue, provides 
as follows : 

Every state bank, savings bank or associa- 


tion conducting a business as contemplated © 


in this section, any private banker, every 
money, exchange, bond or note _ broker, 
whether operating as corporations or associa- 
tions, or privately as individuals, in addition 
to the ad valorem tax on their capital in- 
vested, shall pay annually to the state treas- 
urer a tax according to the capital employed, 
as follows: On a capital of $100,000 or 
more, $200; ona capital of $50,000 and 
less than $100,000, $100; on a capital of 
$25,000 and less than $50,000, $50; on a 
capital of $5,000 and less than $25,000, 
$25; on acapital of less than $5,000, $5 ; 
also $25 additional for each county in which 
any of said banks, associations, bankers or 
brokers have an agency. On failure to com- 
ply with the provisions of this section, the 
banks, associations or persons mentioned 
shall pay as taxes $2,000, to be collected by 
the state treasurer. 


Nore.—It will be noticed that the above law, 
imposing a license tax upon state and private 
banks, etc., in addition to the tax upon their 
capital, does not embrace national banks doing 
business within the state. This is because it is 
beyond the power of the state to impose or enforce 
such a tax upon national banks, and in this par- 
ticular, it will be seen, the owners of banks or- 
ganized under the national law have an advantage 
over their neighbors. On the other hand, how- 
ever, the national banks, as a general thing, would 
have no right to do business through the agency 
of branches located in different portions of the 
state, which privilege would seem to be accorded 
the state banks, so that the latter class are favored 
in this respect more than the former. It is only 
when state banks having branches are converted 
into national banks that the right to retain and 
keep in operation one or all of such branches. 
under the national law, exists. 
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RESOLUTION REQUESTING REPRESENTATIVES 
AND SENATORS IN CONGRESS TO USE ALL 
HONORABLE MEANS TO SECURE THE Pas- 
SAGE OF AN ACT SO AMENDING THE Na- 
TIONAL BANKING ACT AS TO ENABLE THE 
PEOPLE TO ESTABLISH STATE BANKS WITH 
PowER TO Issue BILLs. 

Resolved, by the House of Representatives 
of North Carolina, the Senate concurring: 
‘That our senators and representatives in the 
Congress of the United States be and are 
hereby requested to use every honorable effort 
to secure the passage of a law that will enable 
state banks to be established and issue bills 
as money and currency without the payment 
of the ten per cent. tax, as now required under 
the provisions of the national banking act. 

Resolved, That such a law would materially 
benefit and relieve the necessities of our 
people, who are now suffering by reason of a 
contraction of a currency that is largely in- 
sufficient for the needs of the people of all 
classes and conditions of our state. 

Resolved, That a copy of these resolutions 
be sent to our senators and representatives in 
Congftess. 

Ratified the 21st day of January, A. D., 
1889. 

NEW YORK STATE ABSTRACTS. 


Savincs BANK—PayYMENT OF DeEposIT TO 
Wronc PeRSON—LIABILITY. 

1. In an action by a depositor against a 
savings bank to recover money on deposit 
alleged to have been paid to another person, 
a witness for defendant testified that plain- 
tiffs pass book was presented to the bank 
when the regular teller was absent, and the 
money was drawn out in each case a day or 
two after being deposited, and in about the 
same amounts, and paid by him to the per- 
son presenting the pass book, whom he be- 
lieved to be plaintiff, whom he did not 
know. Plaintiff denied having presented the 
pass book, or received or authorized the 
several payments. 

fTeld, That the questions whether plaintiff 
did or not, or whether the pass book was 
stolen from plaintiff and clandestinely pre- 
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bya third person, were for the jury. 

2. The Laws of New York, of 1875, ch. 
371, sec. 32, as amended by laws of New 
York, 1878, ch. 347, in respect to savings 
banks, provide that the deposits shall be paid 
to a depositor or his legal representative, after 
demand and previous notice, under regula- 
tions prescribed by the Board of Trustees, 
which are to be conspicuously posted in the 
place of business, and printed in the pass 
book furnished by the bank, and which shall 
be evidence between it and depositors of the 
terms on which deposits are made; but that 
no payments will be made unless the pass 
book be produced and the proper entry made 
therein at the time of the transaction. The 
defendant savings bank adopted a by-law 
providing that “‘The treasurer will endeavor 
to prevent frauds, but all payments made to 
persons producing the pass book shall be 
deemed valid payments and discharge the 
bank from any further liability.” 

Held, ‘VYhat the question whether or 
not, under such agreement, the bank was 
negligent in making advances on the pass 
book was for the jury. 

Fox v. Onondago County Savings Bank, 
New York Supreme Court, General ‘Term, 
Fourth Department, July 2oth, 1889. 


Promissory Note—Parot Evipence In- 
ADMISSIBLE TO VARY WRITING IN ABSENCE 
OF FRAUD. . 

In an action on a note whereon was in- 
dorsed “I guarantee the collection of the 
within note,” the plaintiff was allowed by the 
lower court to introduce evidence that the 
party signing such indorsement verbally war- 
ranted that the note was good and would be 
paid at maturity. ‘The plaintiff had lost by 
‘his laches his remedy on the written guaranty, 
and the effect of the evidence was to vary the 
written agreement and make the defendant 
liable. 

Held, (n the absence of fraud, the writing 
cannot be contradicted or varied, and as the 
evidence would qualify or change the defend - 
ant’s written guaranty it was inadmissible. 
Judgment reversed; Martin J. dissented. 

_ Williams v. Aylesworth, New York Su- 
preme, Court, General Term, Fourth Depart- 
ment, September, 1889. 
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NoTicE OF DISHONOR — DESIGNATION OF 
PLACE UNDER SIGNATURE TO WHICH TO BE 
Sent—By Wuom WritTEN—NOTICE TO 
PLACE OF RESIDENCE OR BUSINESS. 


Where it is intended to designate, under 
the provisions of R. S. C., c. 123, sec. 5, a 
place to which notice of dishonor may be 
sent other than the place at which the bill or 
note is dated, it is sufficient if the name of 
a place is written under or beneath the signa- 
ture of the party. “Under his signature” 
does not mean that the name of the place 
must be written by the party’s own hand; it 
may be written by another person if that 
other person had, in any manner, any kind 
of authority from the party to write it. 

Where a place has been so designated, the 
holder of the instrument may send notice to 
the party’s place of residence or place of 

usiness. 

Cosgrave v. Boyle, 6 S. C. R., 165, con- 
sidered and applied. 

Judgment of the first division Court of 
Wentworth, affirmed. 

Hay v. Burke, Supreme Court of Judica- 
ture for Ontario, Court of Appeal, 1889. 

NoTE.—Section 5 of chapter 123 of the Revised 
Statutes of Canada, referred to above, provides as 
follows: 

**Notice of the protest or dishonor of any bill 
of exchange or promissory note payable in Canada 
shall be sufficiently given if it is addressed in due 
time to any party to such bill or note entitled to 
such notice, at the place at which such bill or note 
is dated, unless any such party has, under his 
signature on such bill or note, designated another 
place, and in such latter case such notice shall 
be sufficiently given if addressed to him, in due 
time, at such other place; and such notices so 
addressed shall be sufficient, although the place 
of residence of such party is other than either of 
such before mentioned places.” 


PROSPECTUS. 


The object of this journal is to publish : 

1. The current decisions of the courts of the 
United States, and of all the states and territories 
upon questions of banking law, including the law 
relating to notes, bills, collections, and kindred 
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topics, with annotations, when necessary, pre- 
senting conflicting decisions, or giving a general 
view of the law upon the questions decided. 

2. The current enactments of Congress and the 
state and territorial legislatures upon banking 
matters. 

3. Articles upon topics of general interest in 
banking law. 

4, Replies to questions of subscribers upon 
points of banking law arising in their business. 

5- Contributions on matters of practical bank- 
ing and financial topics. 

6. A variety of general information of interest 
and value to bankers and merchants. 

And also to advocate reform and uniformity in 
the laws of the various states affecting bankers 
and merchants where uncertainty and conflict at 
present exist. 

The character of the information and the fre- 
quency of issue will make this publication a de- 
sirable one for bankers, merchants and bank at- 
torneys. THE EDITOR. 


Recent Commendation. 

Under date of August 17th, J. M. Brundage, 
Vice-President of the Russell State Bank, Russell, 
Kansas, in writing to the JOURNAL, says :——‘‘ Per- 
mit us to improve this opportunity for expressing. 
our high appreciation of the JOURNAL.” 


Under date of September 18th, J. P. Salmon, 
Cashier of the State Bank of Chatham, Chatham, 
N. Y., writes :——‘‘I am much pleased with your 
JOURNAL, and wish it the success it deserves.” 


George H. Sprague, Cashier of the Leicester 
National Bank, Leicester, Mass., in a communica- 
tion dated Sept. 25, 1889, says :—‘‘I am very 
much pleased with THE BANKING LAW JOURNAL. 
If you will continue to give a few columns in each 
nu nber to ‘ Queries and Replies’ the JOURNAL 
will be of great value to many bankers.” 


Under date of August 26th, J. H. Hartman, 
cashier ot Arkansas City Bank, Arkansas City, 
Kan., writes :—‘‘We are all very much pleased 
with your journal. Find it interesting and to the 


point.” 

Rollin E. Smith, Assistant Cashier Bank of Le: 
Seuer, Le Seuer, Minn., in sending subscription 
under date of Oci. 26th, writes : ‘*‘ Have examined 
sample number, and think it an excellent thing.’” 








